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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Proclamation 41-3137
TO ALL TO WHOM THESE PRESENTS SHALL COME:
I, RICK PERRY, Governor of Texas, do hereby amend my September
13, 2007, proclamation to include Chambers County, certifying that se-
vere storms and ooding as a result of Hurricane Humberto that began
on September 12, 2007, have also caused a disaster in this county.
THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby proclaim the
existence of such threat and direct that all necessary measures both pub-
lic and private as authorized under Section 418.015 of the code be im-
plemented to meet that threat.
As provided in Section 418.016, all rules and regulations that may in-
hibit or prevent prompt response to this threat are suspended for the
duration of the incident.
In accordance with the statutory requirements, copies of this proclama-
tion shall be led with the applicable authorities.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 19th day of September, 2007.
Rick Perry, Governor
Attested by: Phil Wilson, Secretary of State
TRD-200704515




The Honorable Jeff Wentworth
Chair, Committee on Jurisprudence
Texas State Senate
Post Ofce Box 12068
Austin, Texas 78711
Re: Whether section 30.05, Penal Code, the Criminal Trespass statute,
is applicable to recreational vehicle parking (Request No. 0621-GA)
Briefs requested by October 22, 2007
RQ-0622-GA
Requestor:
Mr. Robert Scott, Acting Commissioner
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701
Re: Whether the Schoolchildren’s Religious Liberties Act, subchapter
E, chapter 25, Education Code, is circumscribed in the Houston Inde-
pendent School District by a 1970 permanent injunction issued by a
federal district court (RQ-0622-GA)
Briefs requested by October 22, 2007
RQ-0623-GA
Requestor:
The Honorable Warren Chisum
Chair, Committee on Appropriations
Texas House of Representatives
P.O. Box 2910
Austin, Texas 78768-2910
Re: Whether a foreign corporation may transport horsemeat for human
consumption in-bond through Texas for immediate export abroad (RQ-
0623-GA)
Briefs requested by October 24, 2007
RQ-0624-GA
Requestor:
The Honorable David Aken
San Patricio County Attorney
San Patricio County Courthouse, Room 108
Sinton, Texas 78387
Re: Meaning of "proper magistrate" or "proper court" for purposes of
article 15.20(b), Code of Criminal Procedure (RQ-0624-GA)
Briefs requested by October 24, 2007
RQ-0625-GA
Requestor:
The Honorable Jeri Yenne
Brazoria County Criminal District Attorney
County Courthouse
111 East Locust, Suite 408A
Angleton, Texas 77515
Re: Possible conict between two bills enacted by the 80th Legislature
that amend section 25.0951(a), Education Code, relating to a student’s
failure to attend school (RQ-0625-GA)
Briefs requested by October 24, 2007
For further information, please access the website at




Of¿ce of the Attorney General
Filed: September 25, 2007
Opinions
Opinion No. GA-0569
The Honorable Marsha Monroe
Terrell County Attorney
Post Ofce Box 745
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Sanderson, Texas 79848
Re: Whether certain county ofcers and employees may hold addi-
tional county positions (RQ-0580-GA)
S U M M A R Y
A justice of the peace is not barred by either article XVI, section 40 of
the Texas Constitution or the common-law doctrine of incompatibility
from simultaneously serving as a county emergency medical service
employee. The justice of the peace may, however, wish to consult with
the State Commission on Judicial Conduct to assess whether the Code
of Judicial Conduct bars such dual service.
A justice of the peace is an elected ofcial-not an employee of the
county. The salary and other compensation, such as benets, for jus-
tices of the peace are set by the commissioners court.
A full-time dispatcher for a county sheriff’s ofce is not barred by
either article XVI, section 40 of the Texas Constitution or the com-
mon-law doctrine of incompatibility from simultaneously serving in a
contractual position as director of county emergency medical services.
Whether one person can, as a practical matter, carry out both functions
must be determined by the sheriff and the commissioners court as the
respective supervisors of the two positions.
Opinion No. GA-0570
The Honorable Rex Emerson
Kerr County Attorney
County Courthouse, Suite BA-103
700 Main Street
Kerrville, Texas 78028
Re: Whether a county court at law judge may render judgment in felony
cases after the presiding judge of the administrative judicial region as-
signs him to district court (RQ-0581-GA)
S U M M A R Y
Pursuant to proper assignment by the presiding judge of the judicial
region, a statutory county court judge is authorized to hear and decide
a felony case in a district court within the judge’s county of residence.
Opinion No. GA-0571
The Honorable Bill Moore
Johnson County Attorney
Guinn Justice Center
204 South Buffalo Avenue
Fourth Floor, Suite 410
Cleburne, Texas 76033-5404
Re: Responsibility for selection and discontinuance of nancial soft-
ware used by the ofce of the county auditor (RQ-0583-GA)
S U M M A R Y
Absent a nancially excessive or unreasonable request as determined
by the county commissioners court, a county auditor has authority to
choose the nancial software for use in his or her ofce. Subject to
the same limitation, that authority includes the discretion to choose
between vendors and to continue using a particular nancial software
over the objections of the county commissioners court.
For further information, please access the Web site at




Of¿ce of the Attorney General
Filed: September 25, 2007
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TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD
CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §4.3
The Texas Higher Education Coordinating Board is renewing the
effectiveness of the emergency adoption of the amendment to
§4.3, for a 30-day period. The text of the new section was origi-
nally published in the June 29, 2007 issue of the Texas Register
(32 TexReg 3915).





Texas Higher Education Coordinating Board
Original Effective Date: June 14, 2007
Expiration Date: November 10, 2007
For further information, please call: (512) 427-6114
19 TAC §4.10
The Texas Higher Education Coordinating Board is renewing the
effectiveness of the emergency adoption of the amendment to
§4.10, for a 30-day period. The text of the new section was orig-
inally published in the June 29, 2007 issue of the Texas Register
(32 TexReg 3915).





Texas Higher Education Coordinating Board
Original Effective Date: June 14, 2007
Expiration Date: November 10, 2007
For further information, please call: (512) 427-6114
SUBCHAPTER I. WORK-STUDY STUDENT
MENTORSHIP PROGRAM
19 TAC §§4.191 - 4.196
The Texas Higher Education Coordinating Board is renewing the
effectiveness of the emergency adoption of new §§4.191 - 4.196,
for a 30-day period. The text of the new section was originally
published in the June 29, 2007 issue of the Texas Register (32
TexReg 4309).





Texas Higher Education Coordinating Board
Original Effective Date: June 29, 2007
Expiration Date: November 25, 2007
For further information, please call: (512) 427-6114
CHAPTER 5. RULES APPLYING TO PUBLIC
UNIVERSITIES AND/OR HEALTH-RELATED
INSTITUTIONS OF HIGHER EDUCATION IN
TEXAS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §5.5
The Texas Higher Education Coordinating Board is renewing the
effectiveness of the emergency adoption of the amendment to
§5.5, for a 30-day period. The text of the new section was origi-
nally published in the June 29, 2007 issue of the Texas Register
(32 TexReg 4310).





Texas Higher Education Coordinating Board
Original Effective Date: June 29, 2007
Expiration Date: November 25, 2007
For further information, please call: (512) 427-6114
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19 TAC §§22.312 - 22.315
The Texas Higher Education Coordinating Board is renewing
the effectiveness of the emergency adoption of new §§22.312
- 22.315, for a 30-day period. The text of the new section was
originally published in the June 29, 2007 issue of the Texas Reg-
ister (32 TexReg 3916).





Texas Higher Education Coordinating Board
Original Effective Date: June 14, 2007
Expiration Date: November 10, 2007
For further information, please call: (512) 427-6114
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.18
The General Land Ofce adopts, on an emergency basis, new
§15.18, concerning Emergency Measures for Beach and Dune
Restoration and Existing Shoreline Protection Projects for City of
Galveston. The General Land Ofce recognizes that the City of
Galveston has areas where emergency hazard mitigation mea-
sures are needed to reestablish the protective barrier provided
by the beach and natural dunes damaged or destroyed by storm
tidal surges in order to prevent imminent peril to the public health,
safety, and welfare.
The section is adopted on an emergency basis due to the im-
minent peril to public health, safety and welfare represented by
the damage to protective barriers caused by high winds, storm
surge, high tides and erosion resulting from Hurricane Humberto.
As a result of Hurricane Humberto, September 12 - 13, 2007,
hurricane and tropical storm winds, storm surge, extreme tides
and wave action caused coastal ooding and erosion. Hurricane
Humberto made landfall at 2:00 AM on September 13, 2007,
ve miles east of High Island, Texas, but its destructive force
impacted the upper Texas coast. The City of Galveston experi-
enced loss in elevation of beach sand. The protective barrier pro-
vided by naturally occurring beaches and dunes in these areas,
as well as existing shoreline protection projects, has been ad-
versely impacted. Coastal residents, public beaches, public and
private coastal property, and coastal natural resources are ex-
tremely vulnerable to injury, damage, and destruction from sub-
sequent tropical storms and hurricanes, as Hurricane Humberto
struck before the end of hurricane season.
The General Land Ofce has previously adopted new §15.20
(pertaining to Emergency Measures for Dune Restoration and
Existing Shoreline Protection Project Repairs) as an emergency
rule effective September 14, 2007, applicable only to emergency
projects located on Bolivar Peninsula in Galveston County, and
to Chambers County, and Jefferson County, Texas. The Gen-
eral Land Ofce has determined that the conditions in the City
of Galveston also warrant application of the rule for emergency
hazard mitigation measures to projects within that jurisdiction.
New §15.18, also adopted on an emergency basis, provides
that new §15.20 (pertaining to Emergency Measures for Dune
Restoration and Existing Shoreline Protection Project Repairs)
previously adopted and effective on September 14, 2007, also
applies to the City of Galveston. The new section extending the
authorization for emergency hazard mitigation measures to the
City of Galveston shall be effective for 120 days from the date
of ling with the Ofce of the Secretary of State and may be ex-
tended once by the Land Commissioner for not longer than 60
days as necessary to protect public health, safety and welfare.
The previously adopted new emergency rule §15.20 provides
procedures and requirements for issuance of authorization to un-
dertake emergency measures for dune restoration or geotextile
shoreline protection project repairs for littoral property impacted
by Hurricane Humberto. Section 15.20(d) allows the local gov-
ernment with beach/dune permitting jurisdiction to issue autho-
rizations for emergency measures for dune restoration or for re-
pairs to existing geotextile shoreline protection projects as nec-
essary to eliminate the danger and threat to public health, safety,
and welfare. Section 15.20(e) provides that the normal permit
process shall not apply to authorizations, and that emergency
authorizations are valid only for six months. Section 15.20(f)
provides that the local government is required to maintain a writ-
ten record of the names and addresses of property owners who
have been authorized to undertake emergency dune restoration
projects and geotextile shoreline protection project repairs. The
local government is also required to maintain a written record of
the specic activities that have been authorized, including pic-
tures of the dune area before and after the emergency dune
restoration or geotextile shoreline protection project repairs are
completed. Section 15.20(g) provides requirements and limita-
tions with regard to the location of emergency dune restoration
projects. Section 15.20(h) provides guidelines for authorized
methods and materials with regard to emergency dune restora-
tion projects. Section 15.20(i) contains limitations on geotextile
shoreline protection project repairs to ensure that such projects
are consistent with policies of the Coastal Coordination Coun-
cil established for structural shoreline protection projects. Sec-
tion 15.20(j) contains prohibitions with regard to dune restora-
tion projects and shoreline protection project repairs. Section
15.20(k) prohibits a local government from authorizing construc-
tion or repair of a bulkhead or new geotextile tube shoreline pro-
tection project.
The General Land Ofce has determined that a takings impact
assessment (TIA), pursuant to §2007.043 of the Texas Govern-
ment Code, is not required for the adoption of this amendment
because the rule is adopted in response to a real and substantial
threat to public health, safety, and welfare.
The new section is adopted on an emergency basis under
the Texas Natural Resources Code §§63.121, 61.011, and
61.015(b), which provide the General Land Ofce with the
32 TexReg 6918 October 5, 2007 Texas Register
authority to: identify and protect critical dune areas; preserve
and enhance the public’s right to use and have access to and
from Texas’s public beaches; protect the public easement from
erosion or reduction caused by development or other activities
on adjacent land; and other measures needed to mitigate for ad-
verse effects on access to public beaches and the beach/dune
system. The new sections are also adopted pursuant to the
Texas Natural Resources Code §33.601, which provides the
General Land Ofce with the authority to adopt rules on erosion,
and the Texas Water Code §16.321, which provides the General
Land Ofce with the authority to adopt rules on coastal ood
protection. Finally, the new sections are adopted on an emer-
gency basis pursuant to Texas Government Code §2001.034,
which authorizes the adoption of a rule on an emergency basis
without prior notice and comment based upon a determination
of imminent peril to the public health, safety or welfare.
Texas Natural Resources Code §§63.121, 61.011, and
61.015(b), are affected by the adopted new section.
§15.18. Emergency Measures for Dune Restoration and Existing
Shoreline Protection Project Repairs for City of Galveston.
(a) The provisions of §15.20 (relating to Emergency Measures
for Dune Restoration and Existing Shoreline Protection Project Re-
pairs) apply to the authorization of emergency dune restoration projects
and existing shoreline protection project repairs located in the City of
Galveston in addition to the jurisdictions listed in that section.
(b) This section shall be in effect for 120 days from the date
of ling with the Ofce of the Secretary of State and may be extended
once by the Land Commissioner for not longer than 60 days as neces-
sary to protect public health, safety, and welfare.
This agency hereby certies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.






Effective Date: September 17, 2007
Expiration Date: January 14, 2008
For further information, please call: (512) 475-1859
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES
The Texas Health and Human Services Commission (HHSC or
Commission) proposes the repeal and replacement of §351.3,
Purpose, Task, and Duration of Advisory Committees. Speci-
cally, HHSC proposes to repeal §351.3(a) - (j) and replace it with
new §351.3(1) - (13).
Background and Justication
The existing rule contains information about advisory commit-
tees that are no longer functioning and does not contain all the
information about each committee that is required by Govern-
ment Code, Chapter 2110.
The proposed new rule is necessary to provide required infor-
mation about the current HHSC advisory committees. The pro-
posed new rule lists the advisory committees and complies with
the requirements set out in the Government Code, §2110.005,
Agency-Developed Statement of Purpose and Tasks Reporting
Requirements and §2110.008, Duration of Advisory Committees.
The active advisory committees referenced in the proposed new
rule are approved by the HHSC Executive Commissioner. The
Government Code, §2110.005 and §2110.008 require the follow-
ing information regarding advisory committees to be included in
rule:
the purpose and task of the committee;
the manner in which the committee will report to the agency; and
a date on which the committee will be abolished.
The new rule is proposed to replace the existing rule, which is
concurrently being proposed for repeal.
Section-by-Section Summary
Proposed new §351.3 replaces an existing rule that contains out-
dated information about HHSC advisory committees. The new
rule describes the active HHSC advisory committees and adds
language to comply with the requirements set out in Texas Gov-
ernment Code, Chapter 2110, regarding the purpose, reporting
requirements, and abolishment of each advisory committee.
Fiscal Note
Thomas M. Suehs, Deputy Executive Commissioner for Finan-
cial Services, has determined that, during the rst ve-year pe-
riod the proposed rule is in effect there will be no scal impact to
state government. The proposed rule will not result in any scal
implications for local health and human services agencies. Lo-
cal governments will not incur additional costs.
Small and Micro-business Impact Analysis
Mr. Suehs also has determined that there will be no effect on
small businesses or micro businesses to comply with the pro-
posed rule as they will not be required to alter their business
practices as a result of the rule proposal. There are no antic-
ipated economic costs to persons who are required to comply
with the proposed repeal. There is no anticipated negative im-
pact on local employment.
Public Benet
Mr. Chris Traylor, Associate Commissioner for Medicaid and
CHIP, has determined that, for each year of the rst ve years
the proposed rule is in effect, the public will benet from the pro-
posed rule. The anticipated public benet, as a result of the pro-
posed rule, is to provide current information about the HHSC
advisory committees for public reference.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as dened by §2001.0225 of the Texas Government
Code. A "major environmental rule" is dened to mean a rule the
specic intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specically intended to protect the environment
or reduce risks to human health from environmental exposure.
Takings Impact Assessment
HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.
Public Comment
Written comments on the proposed rule of the rule may be
submitted to Meisha Spencer, Program Specialist in the Med-
icaid/CHIP Division, by mail to Texas Health and Human
Services Commission, P.O. Box 85200, MC-H600, Austin,
Texas 78708-5200, by fax to (512) 491-1953, or by e-mail to
meisha.spencer@hhsc.state.tx.us within 30 days of publication
of this proposal in the Texas Register.
Public Hearing
A public hearing is scheduled for October 17, 2007, at 9:00
a.m. in the HHSC Lone Star Conference Room at 11209 Metric
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Boulevard, Austin, Texas. Persons requiring further information,
special assistance, or accommodations should contact Meisha
Spencer at (512) 491-1453.
1 TAC §351.3
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Health and Human Services Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
Statutory Authority
The repeal is proposed under the Texas Government Code,
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
The proposed rule affects the Human Resources Code, Chapter
32, and the Texas Government Code, Chapter 531. No other
statutes, articles, or codes are affected by these proposed rules.
§351.3. Purpose, Task, and Duration of Advisory Committees.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Health and Human Services Commission
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-6576
1 TAC §351.3
Statutory Authority
The new rule is proposed under the Texas Government Code,
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.
The proposed rule affects the Human Resources Code, Chapter
32, and the Texas Government Code, Chapter 531. No other
statutes, articles, or codes are affected by these proposed rules.
§351.3. Purpose, Task, and Duration of Advisory Committees.
The Health and Human Services Commission (HHSC) receives rec-
ommendations from advisory committees established through state and
federal laws, rules, and regulations. The following advisory commit-
tees are approved by the HHSC Executive Commissioner:
(1) Children’s Policy Council.
(A) The Children’s Policy Council is established under
the Human Resources Code, Chapter 22, §22.035. The work group
assists the HHSC Executive Commissioner and HHS agencies in de-
veloping, implementing, and administering family support policies and
related long-term care and health programs for children.
(B) The Children’s Policy Council studies and makes
recommendations on long-term care and health policies and submits a
report on its ndings and recommendations to the legislature and the
HHSC Executive Commissioner each even numbered year.
(C) The Human Resources Code, Chapter 22, §22.035,
exempts the Children’s Policy Council from the abolishment date re-
quired in the Government Code, Chapter 2110, §2110.008.
(2) Consumer Direction Work Group.
(A) The Consumer Direction Work Group is estab-
lished under the Government Code, Chapter 531, Subchapter B,
§531.052. The work group advises HHSC on the development,
implementation, expansion and delivery of services through consumer
direction in all programs offering long-term services and supports.
(B) The Consumer Direction Work Group makes rec-
ommendations to HHSC through regularly scheduled meetings and
HHSC staff assigned to the committee.
(C) The Government Code, Chapter 531, Subchapter
B, §531.052, exempts the Consumer Direction Work Group from the
abolishment date required in the Government Code, Chapter 2110,
§2110.008.
(3) Drug Use Review Board.
(A) The Drug Use Review Board is established under
the authority of Title 42, Code of Federal Regulations (CFR), 456.716.
This advisory committee advises HHSC about criteria and standards
for appropriate drug use in the Medicaid program.
(B) The Drug Use Review Board makes recommenda-
tions to HHSC through regularly scheduled meetings and HHSC staff
assigned to the committee.
(C) The Drug Use Review Board is required by federal
regulations and will continue as long as the federal law that requires
it remains in effect. The continued need for the committee will be
reviewed by August 31, 2016.
(4) HHSC Medicaid and Children’s Health Insurance Pro-
gram (CHIP) Regional Advisory Committees.
(A) The HHSC Executive Commissioner established
the HHSC Medicaid and CHIP Regional Advisory Committees under
the authority of the Government Code, Chapter 531, Subchapter A,
§531.012 and Chapter 533, Subchapter B, §533.021. These advisory
committees meet quarterly to discuss the implementation and opera-
tions of Medicaid and CHIP programs within the respective regions
and to provide recommendations to HHSC.
(B) The HHSC Medicaid and CHIP Regional Advisory
Committees report quarterly and make recommendations through
HHSC staff assigned to the committees.
(C) The HHSC Medicaid and CHIP Regional Advisory
Committees will be automatically abolished August 31, 2016.
(5) Hospital Payment Advisory Committee.
(A) The Hospital Payment Advisory Committee
(HPAC) is established under the Human Resources Code, Chapter 32,
Subchapter B, §32.022(e). HPAC functions as a subcommittee of the
Medical Care Advisory Committee (MCAC). HPAC advises MCAC
and HHSC about hospital reimbursement methodologies for inpatient
hospital prospective payment and on adjustments for disproportionate
share hospitals. The committee advises HHSC to ensure reasonable,
adequate, and equitable payments to hospital providers and to address
the essential role of rural hospitals.
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(B) The HPAC makes recommendations to HHSC
through regularly scheduled meetings and HHSC staff assigned to the
committee.
(C) The HPAC will be automatically abolished August
31, 2016.
(6) Medical Care Advisory Committee.
(A) The Medical Care Advisory Committee (MCAC) is
established under the authority of Title 42, CFR, 431.12 and the Human
Resources Code, Chapter 32, Subchapter B, §32.022. MCAC makes
recommendations to HHSC regarding health and medical care policy
for the Medicaid program.
(B) The MCAC makes recommendations to HHSC
through regularly scheduled meetings and HHSC staff assigned to the
committee.
(C) The MCAC is required by federal regulations and
will continue as long as the federal law that requires it remains in effect.
The continued need for the committee will be reviewed by August 31,
2016.
(7) Informal Dispute Resolution Quality Assurance Com-
mittee.
(A) The Informal Dispute Resolution (IDR) Qual-
ity Assurance Committee is established under Government Code
§531.012. This committee advises the HHSC IDR program to ensure
that the HHSC IDR program stakeholders are kept informed of IDR
issues and to provide stakeholders with ongoing opportunity for input.
(B) The IDR Quality Assurance Committee makes rec-
ommendations to HHSC through regularly scheduled meetings and
HHSC staff assigned to the committee.
(C) The IDR Quality Assurance Committee will be au-
tomatically abolished December 31, 2011.
(8) Pharmaceutical and Therapeutics Committee.
(A) The Pharmaceutical and Therapeutics Committee is
established under the authority of the Government Code, Chapter 531,
Subchapter B, §531.074. The committee advises HHSC on the clinical
efcacy, safety, cost-effectiveness and any program benet associated
with a drug product and develops recommendations for the preferred
drug lists.
(B) The Pharmaceutical and Therapeutics Committee
makes recommendations to HHSC through regularly scheduled meet-
ings and HHSC staff assigned to the committee.
(C) The Government Code, Chapter 531, Subchapter
B, §531.074, exempts the Pharmaceutical and Therapeutics Commit-
tee from the abolishment date requirement by the Government Code,
Chapter 2110, §2110.008.
(9) Physician Payment Advisory Committee.
(A) The Physician Payment Advisory Committee
(PPAC) is created pursuant to the authority granted by Government
Code, Chapter 531, Subchapter A, §531.012. PPAC functions as a
subcommittee of the MCAC. PPAC advises MCAC and HHSC about
technical issues regarding physician payment policies.
(B) The PPAC makes recommendations to HHSC
through regularly scheduled meetings and HHSC staff assigned to the
committee.
(C) The PPAC will be automatically abolished August
31, 2012.
(10) Promoting Independence Advisory Committee.
(A) The Promoting Independence Advisory Committee
(PIAC) is authorized by the Government Code, Chapter 531, Subchap-
ter B, §531.02441. The task force advises HHSC in the development of
a comprehensive, effectively working plan to ensure appropriate care
settings for persons with disabilities.
(B) The PIAC will meet at the call of the commissioner.
Not later than September 1 of each year, the Committee shall submit a
report to the commissioner on its ndings and recommendations.
(C) The PIAC will be automatically abolished August
31, 2011.
(11) Public Assistance Health Benet Review and Design
Committee.
(A) The Public Assistance Health Benet Review and
Design Committee was established under the Government Code,
Chapter 531, Subchapter B, §531.067. This committee provides
recommendations to HHSC regarding health benets and coverage
provided under the Medicaid program, the Children’s Health Insurance
Program and any other income-based health care program adminis-
tered by HHSC.
(B) The Public Assistance Health Benet Review and
Design Committee makes recommendations to HHSC through regu-
larly scheduled meetings and HHSC staff assigned to the committee.
(C) The Government Code, Chapter 531, Subchapter B,
§531.067, exempts the Public Assistance Health Benet Review and
Design Committee from the abolishment date required by the Govern-
ment Code, Chapter 2110, §2110.008.
(12) Pilot Project Consortium; Expansion Plan.
(A) The Pilot Project Consortium is established under
the Government Code, Chapter 531, Subchapter G-1, §531.251. The
consortium shall develop criteria for and implement the expansion of
the Texas Integrated Funding Initiative (TIFI) pilot project and criteria
to develop local mental health care systems in communities for minors
who are receiving residential mental health services or who are at risk
of residential placement to receive mental health services.
(B) The Pilot Project Consortium makes recommenda-
tions to HHSC through regularly scheduled meetings and HHSC staff
assigned to the consortium.
(C) The Pilot Project Consortium will be automatically
abolished effective August 31, 2012.
(13) Telemedicine Advisory Committee.
(A) The Telemedicine Advisory Committee is estab-
lished under the authority of the Government Code, Chapter 531,
Subchapter B, §531.02172. The committee makes recommenda-
tions to HHSC on policy for telemedicine and telehealth services,
development of telecommunication technology, and coordinating and
monitoring related programs and activities.
(B) The Telemedicine Advisory Committee makes rec-
ommendations to HHSC through regularly scheduled meetings and
HHSC staff assigned to the committee.
(C) The Telemedicine Advisory Committee will be au-
tomatically abolished effective August 31, 2016.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 355. REIMBURSEMENT RATES
The Texas Health and Human Services Commission (HHSC)
proposes to amend §355.7101, Cost Reporting for 24-Hour Resi-
dential Child Care Reimbursements, in its Reimbursement Rates
Chapter to clarify that Subchapter H (Reimbursement Methodol-
ogy for 24-Hour Child Care Facilities) applies to the calculation
of prospective daily unit rates paid by the Department of Fam-
ily and Protective Services (DFPS) for 24-Hour Residential Child
Care services; require that all cost reports be completed in ac-
cordance with 45 Code of Federal Regulations (CFR) Part 74,
48 CFR Part 31, Ofce of Management and Budget (OMB) cir-
culars A-87 (for state and local governments), A-122 (for non-
prot and for-prot corporate entities), and A-110 (for all residen-
tial child care contractors), and cost report instructions; indicate
that informal reviews are governed by requirements specied in
1 TAC §355.110 (relating to Informal Reviews and Formal Ap-
peals); indicate that costs incurred under less-than-arms-length
(related-party) transactions are allowable only up to the cost to
the related party; limit related-party salary, wages, and/or bene-
ts costs for administrators, assistant administrators, and own-
ers, partners or stockholders to the 90th percentile of nonre-
lated-party administration salaries, wages, and/or benets for
administrators, assistant administrators, and owners, partners
or stockholders; require rst-time cost report preparers to attend
state-sponsored, classroom-based cost report training and all
other preparers to complete state-sponsored, classroom-based
cost report training at least every two years; clarify acceptable
cost report formats, cost reporting periods, cost report due dates;
eliminate obsolete references; and update agency references to
replace references to the legacy Department of Protective and
Regulatory Services (DPRS) with references to DFPS, HHSC,
and HHSC or its designee, as appropriate.
HHSC also proposes to repeal §355.7105, relating to Denition
of Allowable and Unallowable Costs; §355.7107, relating to Al-
lowable Costs; §355.7109, relating to Unallowable Costs; and
§355.7111, relating to Costs Not Included in Recommended Pay-
ment Rates.
Background and Purpose
In October 2006, the State Auditor’s Ofce (SAO) published "A
Report on On-Site Audits of Residential Child Care Providers
(Report No. 07-002)." In this report, the SAO recommended that
the Department clearly specify in its rules and contracts whether
its rules concerning related party transactions apply to: (1) how
providers actually spend funds; or (2) how providers report their
costs on their annual cost reports.
The Department of Family and Protective Services (DFPS) and
HHSC agreed that there was no clear separation of the rules
as they apply to 24-Hour Residential Child Care unit rate con-
tracts and all other DFPS contracts. As the entity responsible for
rate determination for residential care for children served by the
Department of Family and Protective Services (DFPS), HHSC
agreed to develop separate cost reporting rules in the HHSC rule
base so that it will be clear which rules apply to cost reporting and
rate determination for 24-Hour Residential Child Care. The rules
pertaining to allowable and unallowable cost determinations that
remain in the DFPS rule base will apply only to non-24-Hour Res-
idential Child Care contracts.
The separation of these rules into two distinct rule bases at each
agency should clarify that HHSC intends to apply the related-
party allowable cost rules to cost reporting and unit rate deter-
mination and does not intend to limit or recoup the expenditure
of payments made from the unit rate. Likewise, this separation
of rules will clarify that DFPS intends to apply the related-party
allowable cost rules to limit payments made under non-24-Hour
Residential Child Care contracts. HHSC rules will address al-
lowable and unallowable costs for cost reporting purposes, the
reporting of related-party transactions, limits to be applied to cer-
tain related-party salary costs for cost reporting and rate determi-
nation purposes, and cost report training requirements. As well,
rules will be revised to enhance consistency with cost reporting
rules for other programs completing cost reports for HHSC.
Fiscal Note
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that, for the rst ve-year period the proposed rules are in effect,
there are no scal implications for state government as a result
of enforcing or administering the rule proposals. There are no
scal implications for local governments as a result of enforcing
or administering the rule proposals.
Small Business and Micro-business Impact Analysis
Ms. Brown has also determined that there will be no adverse
economic effect on small or micro-businesses as a result of en-
forcing or administering the rule proposals. There is no antici-
pated economic cost to persons who are required to comply with
the rule proposals. There is no anticipated effect on local em-
ployment in geographic areas affected by these rule proposals.
Public Benet and Costs
Carolyn Pratt, Director of Rate Analysis, has determined that, for
each of the rst ve years that the rule proposals will be in ef-
fect, the public benet anticipated as a result of the rule changes
will be that the rules will provide clear guidance as to how re-
lated-party transactions are to be reported on HHSC cost re-
ports and will clearly distinguish between HHSC cost reporting
requirements for 24-Hour Residential Child Care providers and
DFPS requirements for non-24-Hour Residential Child Care con-
tracts. The rule proposals will also increase consistency of cost
reporting requirements across all programs required to submit
cost reports to HHSC. The elimination of outdated references
and updating of agency references will increase provider under-
standing of the rules and of their cost reporting requirements.
The proposed repeal of subsections referring to DFPS allow-
able and unallowable requirements will help to clearly demar-
cate HHSC cost reporting requirements for 24-Hour Child Care
providers from DFPS requirements for non-24-Hour Residential
Child Care providers. There is no anticipated economic cost to
persons who are required to comply with the rule proposals.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as dened by §2001.0225 of the Texas Government
Code. A "major environmental rule" is dened to mean a rule the
specic intent of which is to protect the environment or reduce
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risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specically intended to protect the environment
or reduce risks to human health from environmental exposure.
Takings Impact Assessment
The HHSC has determined that this proposal does not restrict
or limit an owner’s right to his or her property that would other-
wise exist in the absence of government action and, therefore,
does not constitute a taking under §2007.043 of the Government
Code.
Public Comment
Written comments on the proposal may be submitted to Pam Mc-
Donald in the Rate Analysis Department, Texas Health and Hu-
man Services Commission, P.O. Box 85200, Austin, TX 78708-
5200; by fax at (512) 491-1998 or by e-mail at pam.mcdon-
ald@hhsc.state.tx.us within 30 days of publication of this pro-
posal in the Texas Register.
SUBCHAPTER H. REIMBURSEMENT




The amendment is proposed under Texas Government Code,
§531.033, which authorizes the executive commissioner of
HHSC to adopt rules necessary to carry out the commission’s
duties; Texas Government Code, §531.055, which authorizes
the executive commissioner to adopt rules for the operation
and provision of health and human services by the health and
human services agencies and to adopt or approve rates of
payment required by law to be adopted or approved by a health
and human services agency; and the Human Resources Code,
§40.004(c) and (d), which authorize the Executive Commis-
sioner to consider fully all written and oral submissions to the
DFPS Council about a proposed rule.
No other statutes, articles, or codes are affected by the proposal.
§355.7101. Cost Determination Process [Cost Reporting].
Non-Texas Department of Family and Protective [and Regulatory] Ser-
vices (DFPS [TDPRS]) families, facilities, group homes, and child
placing agencies that contract with DFPS [TDPRS] to provide 24-hour
residential child-care services must submit nancial and statistical in-
formation according to the requirements specied in this subsection
[subchapter]. Providers of 24-hour residential child care services must
report this information on cost-reporting forms approved by the Texas
Health and Human Services Commission (HHSC), or electronically
in HHSC-prescribed format where these systems are operational [TD-
PRS]. The cost report must cover all of the provider’s activities while
delivering contracted services during the [provider’s previous] scal
year specied by the cost report unless HHSC [TDPRS], at its sole dis-
cretion, requires a provider to submit a cost report covering selected
activities or covering another time period. [The requirements specied
in this subchapter shall establish minimum rates for scal year 1994
only]. The word "rate," when used in this subchapter, shall refer to the
prospective daily unit rate [reimbursements] paid either directly or in-
directly to a provider with whom DFPS [TDPRS] has a contract or an
agreement. This subchapter does not apply to DFPS cost reimbursed
contracts.
(1) Who must le a cost report. Every 24-hour residential
child-care provider that directly or indirectly receives payment from
DFPS [PRS] for services to children whom DFPS [PRS] has placed
with the provider must submit a cost report. The provider must sub-
mit a separate cost report for each separately licensed facility that the
provider operates. If two or more facilities share a license, but func-
tion as separate and distinct facilities, each of them must submit a cost
report that covers its own revenues, expenses, and statistics.
(2) Cost report due date. Unless HHSC [PRS] species
otherwise, providers must submit cost reports to HHSC Rate Analysis
no later then 90 days following the end of the provider entity’s scal
year or [within] 90 days from the transmittal date of the [after receiving]
cost-reporting forms , whichever due date is later [from PRS].
(3) Extension of due date. When circumstances that a
provider cannot reasonably be expected to control prevent the provider
from submitting a cost report by the due date [within 90 days] as
specied in paragraph (2) of this section, HHSC [PRS] may extend
the due date [for 30 days]. The provider must request the extension
in writing before the due date, and HHSC [PRS] must respond to the
request within 15 [10] workdays after receiving it.
(4) Cost-report supplements. To obtain additional nancial
and statistical information that does not appear in a provider’s regular
cost report, HHSC [PRS] has the authority to require the provider to
submit a cost-report supplement. The provider must submit the sup-
plement by the due date specied by HHSC [PRS].
(5) Vendor hold. If a provider fails to le a cost report or
cost-report supplement by the due date or according to the other re-
quirements specied in this subchapter, HHSC [PRS] has the authority
to institute a vendor hold and withhold payments from the provider un-
til the provider submits an acceptable cost report. A provider’s failure
to submit a cost report after HHSC [PRS] has placed the provider on
vendor hold may result in nonrenewal or cancellation of the provider’s
contract with DFPS [PRS]. When a provider is on vendor hold, HHSC
[PRS] does not extend the due date for receipt of the provider’s cost
report.
(6) Accounting requirements. Except for governmental
institutions operated on the cash method of accounting, providers
must ensure that the nancial and statistical information submitted
in their cost reports is based on the accrual method of accounting.
Each provider’s treatment of nancial and statistical data must reect
the application of generally accepted accounting principles (GAAP)
approved by the American Institute of Certied Public Accountants
(AICPA). For purposes of cost reporting, however, the requirements
of this subchapter take precedence over the AICPA’s GAAP and any
other authority’s accounting requirements, including Internal Revenue
Service requirements.
(7) Methods of allocation. HHSC [TDPRS] adjusts allo-
cated costs if the department considers the allocation method to be un-
reasonable.
(A) Direct costing must be used whenever possible,
which means that allowable costs incurred for the benet of, or directly
attributable to, a specic business component must be directly charged
to that particular business component. If direct costing is not possible,
a provider must use reasonable methods of allocation and must be
consistent in the use of allocation methods across program areas and
business entities to ensure that allowable costs are equitably allocated
across business activities or business entities receiving the benets
of those allocated costs. Costs reported for the provider must be
representative of the actual circumstances of the provider’s operations,
whether directly charged or allocated. An indirect allocation method
approved by some other department, program, or governmental entity
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is not automatically approved by HHSC [this department]. HHSC
[The department] reviews each allocation method on a case-by-case
basis in order to ensure that the reported costs fairly and accurately
represent the operations of the provider. Any change in allocation
methods from one year to the next must be fully disclosed by the
provider on its cost report and must be accompanied by a written
explanation of the reasons for such change.
(B) When practical and the amounts are material, costs
must be allocated on a functional basis. Some examples are listed as
follows.
(i) Costs of a central payroll operation could be allo-
cated to all business components based on the number of checks issued.
(ii) Costs of a central purchasing function could be
allocated based on the dollar amount of purchases made or requisitions
handled.
(iii) Costs of utilities or rent could be allocated based
upon square footage.
(iv) Payroll costs for an employee working across
business components could be allocated based upon that employees’
timesheets and/or a documented time study.
(v) Transportation equipment costs could be allo-
cated based upon mileage logs.
(C) General management and administrative costs that
cannot be allocated on a functional basis should be allocated reasonably
and consistently across all business components receiving the benets
of those allowable general management and administrative costs. If
all the business components have equivalent units of equivalent ser-
vice, such general management and administrative costs could be al-
located based upon each business component’s units of service. One
recommended method for allocating such costs would be based upon
the ratio of each business component’s variable costs related to the to-
tal variable costs of all the provider’s business components. Because
only cost data are analyzed in the calculation of reimbursement rates,
allocation methods based upon revenue streams are inappropriate and
generally unallowable.
(D) Cost allocation methods must be clearly and com-
pletely documented in the provider’s workpapers, with details as to how
specic allocations are made.
(8) Certication. A completed cost report must contain a
signed, notarized, original certication page [Providers must complete
the certication page of their cost reports to certify that the reports are
accurate].
(9) Review of cost reports. HHSC [PRS] conducts a desk
review or eld audit of each cost report to ensure that the nancial and
statistical information presented in the report conforms to all applicable
requirements, including the requirements of this subchapter. The desk
review veries that the cost report:
(A) displays nancial and statistical information in the
format required by HHSC [PRS];
(B) reports expenses in conformity with the [lists of]
allowable and unallowable cost requirements detailed in paragraph (17)
of this section; [costs in §§700.1804-700.1806 of this title (relating
to Allowable Costs; Unallowable Costs; and Costs Not Included in
Recommended Payment Rates); and]
(C) follows GAAP except as specied in paragraphs (6)
and (20) [paragraph (6)] of this section and [or in the lists of allowable
and unallowable costs in §§700.1804-700.1806 of this title (relating
to Allowable Costs; Unallowable Costs; and Costs Not Included in
Recommended Payment Rates).];
(D) is completed in accordance with the program’s cost
report instructions.
(10) Requests for additional information. If a cost report
fails to conform to applicable requirements as specied in paragraph
(9) of this section, HHSC [PRS] returns the report to the provider for
correction. HHSC [PRS] also has the authority to require providers to
supply additional information to substantiate the information provided
in the cost report.
(11) On-site audits. HHSC [PRS] performs a sufcient
number of on-site audits each year to ensure the scal integrity of the
24-hour child-care services program. HHSC [PRS] determines the
frequency and nature of on-site audits, and the number of audits per-
formed each year may vary. To maximize the number of audited cost
reports available for use in projecting costs, HHSC [PRS] arranges as
many on-site audits as possible.
(12) Notication of exclusions and adjustments. HHSC
[PRS] gives providers written notication of exclusions and adjust-
ments of reported expenses made during desk reviews and on-site au-
dits of cost reports.
(13) Reviews of exclusions and adjustments. When a
provider disputes a HHSC [PRS] exclusion or adjustment of a reported
expense, the provider may request an informal review of HHSC’S
[PRS’s] disallowance. Informal reviews are governed by requirements
specied in §355.110 of this title (relating to Informal Reviews and
Formal Appeals). [On receipt of the provider’s request, PRS reim-
bursement and audit staff meet with the provider and review the action
taken.]
(14) Access to records. Each provider and each provider’s
designated agents must give HHSC [PRS] access to any and all records
necessary to verify information submitted to HHSC [PRS] on cost re-
ports, including records that pertain to related-party transactions or
other business activities engaged in by the provider. If a provider does
not allow HHSC [PRS] to inspect pertinent records within 30 days af-
ter HHSC [PRS] sends the provider written notice, HHSC [PRS] places
the provider on vendor hold and withholds payments until the provider
gives HHSC [PRS] access to the records. HHSC or its designee [PRS]
has the authority to cancel the provider’s contract if the provider con-
tinues to deny [PRS] access.
(15) Maintaining records. Providers must ensure that all
records pertinent to services rendered under their contracts with DFPS
[PRS] are accurate and sufciently detailed to support the nancial and
statistical information contained in their cost reports. Providers [As
specied in §732.202 of this title (relating to Contractors’ Records),
providers] must retain these records for at least three years and 90 days
after the end of the contract period.
(16) Failure to maintain adequate records. If HHSC [PRS]
discovers that a provider has failed to maintain adequate records as
specied in paragraph (15) of this section, HHSC [PRS] noties the
provider of the deciencies in the provider’s recordkeeping and gives
the provider 90 days to correct them. HHSC or its designee [PRS] has
the authority to cancel the provider’s contract if the provider fails to
correct the deciencies within 90 days after the date of HHSC’s [PRS’s]
notication.
(17) All cost reports must be completed in accordance with
the federal regulations and guidelines listed in order of precedence in
subparagraphs (A) and (B) of this paragraph, as applicable:
(A) The Code of Federal Regulations (CFR):
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(i) 45 CFR, Part 74; and
(ii) 48 CFR, Part 31.
(B) The Ofce of Management and Budget Circulars:
(i) A-87 (for state and local governmental entities);
(ii) A-122 (for nonprot and for-prot corporate en-
tities) and;
(iii) A-110 (for all residential child care contrac-
tors).
(18) For cost reporting purposes, costs incurred under less-
than-arms-length (related-party) transactions are allowable only up to
the cost to the related party as per OMB Circulars A-87 and A-122 and
§355.102(h)(3)(i) of this title (relating to Cost Determination Process).
(19) Limits on related-party administration salary costs. To
ensure that the results of HHSC’s cost analyses accurately reect the
costs that an economic and efcient provider must incur, HHSC sets
upper limits for certain wages at the 90th percentile in the array of
costs per unit of service or total annualized cost, as appropriate for a
specic cost categories, as reported by all contracted facilities, unless
otherwise specied. The specic cost categories that are subject to the
90th percentile cap are:
(A) Related-party facility administrator/director salary,
wages, and benets with the cap based on an array of nonrelated-party
administrator/director salaries, wages, and benets;
(B) Related-party assistant administrator/director
salary, wages, and benets with the cap based on an array of non-
related-party assistant administrator/director salaries, wages, and
benets;
(C) Related-party facility owner, partner, or stock-
holder salaries, wages, and benets (when the owner, partner, or
stockholder is not the facility administrator/director or assistant admin-
istrator/director), with the cap based on an array of nonrelated-party
administrator/director salaries, wages, and benets.
(20) Cost report training. It is the responsibility of the
provider to ensure that each preparer signing the Cost Report Method-
ology Certication has completed the required state-sponsored cost
report training. Preparers may be employees of the provider or persons
who have been contracted by the provider for the purpose of cost
report preparation. Preparers must complete cost report training for
each program for which a cost report is submitted. Preparers must
complete cost report training every other year for the odd-year cost
report in order to receive a certicate to complete both that odd-year
cost report and the following even-year cost report. If a new preparer
wishes to complete an even-year cost report and has not completed
the previous odd-year cost report training, to receive a certicate
to complete the even-year cost report, the preparer must complete
an even-year cost report training. A copy of the most recent cost
report training certicate for each preparer of the cost report must
be submitted with each cost report. Contracted preparer’s fees to
complete state-sponsored cost report training are allowable.
(A) New preparers. Preparers who have not previ-
ously completed the required state-sponsored cost report training
and received a completion certicate must attend state-sponsored
classroom-based cost report training for each contracted program for
which a cost report is to be submitted.
(B) If a provider fails to le a completed cost report
signed by preparers who have completed the required cost report train-
ing, HHSC has the authority to institute a vendor hold and withhold
payments from the provider until the provider submits an acceptable
cost report. A provider’s failure to submit a cost report after HHSC
has placed the provider on vendor hold may result in nonrenewal or
cancellation of the provider’s contract with DFPS.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Health and Human Services Commission
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-6576
1 TAC §§355.7105, 355.7107, 355.7109, 355.7111
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces
of the Texas Health and Human Services Commission or in the Texas
Register ofce, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The repeals are proposed under Texas Government Code
§531.033, which authorizes the executive commissioner of
HHSC to adopt rules necessary to carry out the commission’s
duties; Texas Government Code, §531.055, which authorizes
the executive commissioner to adopt rules for the operation
and provision of health and human services by the health and
human services agencies and to adopt or approve rates of
payment required by law to be adopted or approved by a health
and human services agency; and the Human Resources Code,
§40.004(c) and (d), which authorize the Executive Commis-
sioner to consider fully all written and oral submissions to the
DFPS Council about a proposed rule.
No other statutes, articles, or codes are affected by the proposal.
§355.7105. Denition of Allowable and Unallowable Costs.
§355.7107. Allowable Costs.
§355.7109. Unallowable Costs.
§355.7111. Costs Not Included in Recommended Payment Rates.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 4. AGRICULTURE
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PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 29. ECONOMIC DEVELOPMENT
SUBCHAPTER C. GO TEXAN CERTIFIED
RETIREMENT COMMUNITY PROGRAM
4 TAC §§29.50, 29.51, 29.54
The Texas Department of Agriculture (the department) proposes
amendments to Chapter 29, Subchapter C, §29.50, 29.51 and
§29.54, concerning the department’s Texas Certied Retirement
Community Program rules. The amendments are proposed to
bring the existing Certied Retirement Community Program un-
der the umbrella of a new certication mark. The department has
a highly successful GO TEXAN certication mark used to des-
ignate Texas products and the department has applied for a like
certication mark for retirement communities to capitalize on the
name recognition associated with that mark. Proposed amend-
ments to §29.50 change the references to the program name to
reect its being brought under the "GO TEXAN" umbrella. Pro-
posed amendments to §29.51 change the references to the pro-
gram name to reect its being brought under the "GO TEXAN"
umbrella. Proposed amendments to §29.54 add a provision for
revocation of approval to use the Go Texan certication mark if
a program member or sponsor fails to comply with the Go Texan
Certied Retirement Community Program guidelines.
Rick Rhodes, assistant commissioner for rural economic devel-
opment, has determined that for the rst ve-year period the pro-
posed amended sections are in effect there will be no scal impli-
cations for state or local government as a result of administering
or enforcing the amended sections. The existing Certied Re-
tirement Community Program rules are not being substantively
changed, therefore there will be no additional fees or require-
ments different from those previously existing.
Mr. Rhodes has also determined that for each year of the rst
ve years the proposed amended sections are in effect, the pub-
lic benet anticipated as a result of administering and enforcing
the amended sections will be an increase in economic activity in
Texas communities due to the name recognition of the Go Texan
certication mark, by providing communities with a more effec-
tive tool to market and promote themselves as a desirable lo-
cation for retirees seeking to relocate in Texas. There will be no
cost to micro-businesses or small businesses, since eligibility for
the Program is limited to units of local government.
Comments may be submitted to Rick Rhodes, Assistant Com-
missioner for Rural Economic Development, P.O. Box 12847,
Austin, Texas 78711. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.
Amendments to §§29.50, 29.51 and §29.54 are proposed under
the Texas Agriculture Code (the Code), §12.016, which autho-
rizes the department to adopt rules to administer its duties un-
der the Code; and §12.039, which authorizes the department to
establish and maintain a Texas Certied Retirement Community
Program.
The code that will be affected by this proposal is the Texas Agri-
culture Code, Chapter 12.
§29.50. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Applicant--A unit of general local government which is
preparing to submit or has submitted an application for the Go Texan
[Texas] Certied Retirement Community Program to the Texas Depart-
ment of Agriculture (TDA).
(2) Application--Written request for certication under the
Go Texan [Texas] Certied Retirement Community Program in the for-
mat required by the department.
(3) - (6) (No change.)
(7) Program--The Go Texan [Texas] Certied Retirement
Community Program.
(8) - (9) (No change.)
§29.51. Overview of Program.
(a) The Go Texan [Texas] Certied Retirement Community
Program is established to:
(1) - (4) (No change.)
(b) - (c) (No change.)
(d) After approval, a Go Texan [Texas] Certied Retirement
Community may change the sponsor by notifying the department in
writing.
§29.54. Providing Assistance to Certied Communities.
(a) - (c) (No change.)
(d) The department may revoke approval to use the certica-
tion mark GO TEXAN if a community or a sponsor fails to comply
with the Program guidelines.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Agriculture
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 463-4075
PART 2 TEXAS ANIMAL HEALTH
COMMISSION
CHAPTER 59. GENERAL PRACTICES AND
PROCEDURES
4 TAC §59.12
The Texas Animal Health Commission proposes amendments
to Chapter 59, entitled General Practices and Procedures by
adding new §59.12, concerning Carcass Disposal Require-
ments.
Under HB 2453 the Commission was authorized to determine
and implement the most effective method, including methods
other than burning or burial, for disposing of diseased livestock
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carcasses. The legislation allows the Commission to consider
factors such as the most appropriate disposal method for the
particular disease, environmental implications, geographic loca-
tion, number of carcasses, and weather conditions when decid-
ing what method of carcass disposal to employ. Also the legis-
lation authorized the Commission to delegate carcass disposal
authority to the Executive Director, by rule.
This new section has the following subsections:
Subsection (a) is entitled "Denitions" and provides denitions
for terms used in this chapter.
Subsection (b) is entitled "Carcass Disposal" and provides that
dead animals carcasses be disposed in the manner required by
the commission under this section.
Subsection (c) is entitled "Executive Director Authorization" and
authorizes the Executive Director to issue Orders regarding the
disposal of carcasses of animals as necessary to eradicate or
control the disease as well as to publish directives, guidelines
and standards to be followed for carcass disposal in general
events involving a diseased animal.
Subsection (d) is entitled "Disposal of Diseased Carcass" and
provides that a person who is the owner or caretaker of an ani-
mal if ordered by the executive director, shall dispose of the car-
casses under the direction of authorized agents of the commis-
sion and in accordance with all appropriate legal standards and
requirements.
Subsection (e) is entitled "Disposal Methods Determined by the
Executive Director" and provides that the Executive Director may
determine the appropriate method of disposal for animals that die
of infectious or contagious diseases or agents or any other high
consequence disease. The rule provides for rendering, burial,
disposal in an approved sanitary landll, composting, digestion,
incineration, burning, decomposition. This subsection also pro-
vides a provision for the Executive Director to grant variances
from the requirements on a case-by-case basis.
Subsection (f) is entitled "Dead Animal Emergencies" and pro-
vides for dead animal emergencies which require extraordinary
disposal measures.
FISCAL NOTE
Mr. Mike Jensen, Deputy Director for Administration and Fi-
nance, Texas Animal Health Commission, has determined for
the rst ve-year period the rule is in effect, there will be no sig-
nicant scal implications for state or local government as a re-
sult of modifying this rule to clarify carcass disposal procedures.
The agency’s regulatory activities related to this rule will be ful-
lled with existing agency resources. There is not an calculable
scal impact for small or micro businesses in complying with this
rule because the rule is only applied when a disease is present
and that requires that certain disposal options be used.
PUBLIC BENEFIT NOTE
Mr. Jensen also has determined that for each year of the rst
ve years the rule is in effect, the public benet anticipated as a
result of enforcing the rule will be to ensure that diseased animal
carcasses are properly disposed.
LOCAL EMPLOYMENT IMPACT STATEMENT
In accordance with Government Code, §2001.022, this agency
believes that the proposed rule will not impact local economies.
TAKINGS ASSESSMENT
The agency has determined that the proposed governmental ac-
tion will not affect private real property. These proposed rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identication,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.
REQUEST FOR COMMENT
Comments regarding the proposed rule may be submitted to Do-
lores Holubec, Texas Animal Health Commission, 2105 Kramer
Lane, Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail
at "comments@tahc.state.tx.us."
STATUTORY AUTHORITY
House Bill 2543 of the 80th Legislative Regular Session reautho-
rized the agency for another twelve years. During the process a
number of amendments were made to Chapter 161 of the Texas
Agriculture Code. Section 161.004 was amended regarding car-
cass disposal. Section 161.004 provides that "{a} person who is
the owner or caretaker of livestock, exotic livestock, domestic
fowl, or exotic fowl that die from a disease listed in §161.041 (of
this code), or who owns or controls the land on which the live-
stock, exotic livestock, domestic fowl, or exotic fowl die or on
which the carcasses are found, shall dispose of the carcasses in
the manner required by the commission under this section."
The statute also provides the commission the authority to "deter-
mine the most effective methods of disposing of diseased car-
casses, including methods other than burning or burial; and by
rule prescribe the method or methods that a person may use to
dispose of a carcass." "Furthermore the section provides that the
commission by rule may delegate its authority under this section
to the executive director."
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the Commission shall establish a quarantine on
the affected animals or on the affected place. That authority is
found in §161.061.
As a control measure, the Commission, by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054. An agent of the
commission is entitled to stop and inspect a shipment of animals
or animal products being transported in this state in order to de-
termine if the shipment originated from a quarantined area or
herd; or determine if the shipment presents a danger to the public
health or livestock industry through insect infestation or through
a communicable or noncommunicable disease. That authority is
found in §161.048.
Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
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including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.
Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the commission shall establish
a quarantine on the affected animals or on the affected place.
Section 161.101 provides that the Commission may require a
veterinarian, a veterinary diagnostic laboratory, or a person hav-
ing care, custody, or control of an animal to report the existence
of specic diseases among livestock, exotic livestock, bison, do-
mestic fowl, or exotic fowl.
No other statutes, articles, or codes are affected by the amend-
ments.
§59.12. Carcass Disposal Requirements.
(a) Denitions:
(1) "Animal" means livestock, exotic livestock, domestic
fowl, or exotic fowl.
(2) "Executive Director" means the Executive Director of
the Texas Animal Health Commission
(3) "Air Curtain Incineration" means a mechanical process
of incineration by which super-heated air is continuously circulated to
enhance combustion.
(4) "Burial" means interment of a dead animal below the
natural surface of the ground.
(5) "Burning" means the act of consuming or destroying by
re with or without the use of an accelerant.
(6) "Composting" means the biological decomposition of
organic matter under controlled conditions.
(7) "Dead Animals" means carcasses and parts of carcasses
from animals that are dead from a disease.
(8) "Dead Animal Emergencies" means those situations in-
volving dead animals that may require extenuating disposal measures
as determined by the Executive Director.
(9) "Decomposition" means the decay of dead animals un-
der natural conditions.
(10) "Digestion" means a process by which organic matter
is hydrolyzed.
(11) "Disposal" means the management of a dead animal.
(12) "Incineration" means the controlled and monitored
combustion of dead animals for the purposes of volume reduction and
pathogen control.
(13) "Person" means any individual, association, partner-
ship, rm, joint stock company, joint venture, trust, estate, political
subdivision, public or private corporation, state or federal government
department, agency or instrumentality, or any legal entity, which is rec-
ognized by law as the subject of rights and duties.
(14) "Rendering" means the process or business of recy-
cling dead animals and animal by-products.
(15) "Sanitary Landll" means a solid waste disposal site
permitted or approved by the Texas Commission on Environmental
Quality.
(b) Carcass Disposal. A person who is the owner or caretaker
of livestock, exotic livestock, domestic fowl, or exotic fowl that die
from a disease listed in §161.041 of the Texas Agriculture Code, or
who owns or controls the land on which the livestock, exotic livestock,
domestic fowl, or exotic fowl die or upon which a diseased carcass of
a dead animal is exposed to other animals, shall dispose of the carcass
in the manner required by the commission under this section.
(c) Executive Director Authorization. The commission autho-
rizes the executive director to issue Orders regarding the disposal of
carcasses of livestock, exotic livestock, domestic fowl, or exotic fowl
as necessary to eradicate or control the disease as well as to protect the
livestock of this state. The Executive Director may also publish direc-
tives, guidelines and standards to be followed for carcass disposal in
general events involving a diseased animal.
(d) Disposal of Diseased Carcass. A person who is the owner
or caretaker of livestock, exotic livestock, domestic fowl, or exotic
fowl, if ordered by the executive director, shall dispose of the carcasses
under the direction of authorized agents of the commission and in ac-
cordance with all appropriate legal standards and requirements.
(e) Disposal Methods Determined by the Executive Director.
The Executive Director may determine the appropriate method of dis-
posal for animals that die of infectious or contagious diseases or agents
as listed in §161.041 of the Texas Agriculture Code or any other high
consequence disease.
(1) Rendering. If a licensed and approved rendering facil-
ity accepts the dead animal, rendering is an approved method of dis-
posal.
(2) Burial. Dead animals shall be buried to such a depth
that no part of the dead animal shall be nearer than three (3) feet to the
natural surface of the ground. Every part of the dead animal shall be
covered with at least three (3) feet of earth. The location of a burial
site shall be in compliance with any applicable set backs for sanitary
or public health reasons.
(3) Disposal in an Approved Sanitary Landll. Arrange-
ments shall be made with a city, county, regional, or private landll
ofcial in order to dispose of a dead animal in a city, county, regional,
or private landll.
(4) Composting. Composting of dead animals shall be ac-
complished in a manner approved by the Executive Director.
(5) Digestion. Digestion of dead animals shall be accom-
plished in a properly designed and sized dead animal digester approved
by the Executive Director.
(6) Incineration.
(A) Incineration of dead animals shall be accomplished
in an approved incineration facility, or by a mobile air curtain inciner-
ator at a site approved by the Executive Director.
(B) The incineration shall be thorough and complete,
reducing the carcass to mineral residue.
(7) Burning. Any person who is the owner or caretaker of
animals that have died from anthrax, or who owns or controls the land
on which the animals have died, is responsible for assuring that the
carcass of each animal is set on re and burned until it is thoroughly
consumed as found in §31.3 of this title (relating to Disposal).
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(8) Decomposition. Animals that die on private or state
rangeland from causes other than signicant infectious or contagious
diseases or agents may be left to decompose naturally provided their
location is not in violation of another legal requirement.
(9) Wavier of Requirements by the Executive Director. The
Executive Director may grant variances from the requirements on a
case-by-case basis.
(f) Dead Animal Emergencies. Dead animal emergencies are
those situations involving dead animals that have been determined by
the Executive Director to require extraordinary disposal measures.
(1) Situations Requiring Extraordinary Disposal Measures.
These situations include, but are not limited to, the following:
(A) Situations where one (1) or more animals die of an
infectious or contagious disease or agent that may pose a signicant
threat to humans or animals;
(B) Situations wherein the number of dead animals is
large enough to require extraordinary disposal measures.
(2) Executive Director to Determine Disposal Methods.
The Executive Director may employ exceptional or extraordinary
methods of dead animal disposal as necessary to protect the health and
welfare of the human and animal populations of the state of Texas.
Such methods may include, but shall not be limited to:
(A) Open burning;
(B) Pit burning;
(C) Burning with accelerants;
(D) Pyre burning;
(E) Air curtain incineration;
(F) Mass burial; or
(G) Natural decomposition.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 10. COMMUNITY DEVELOPMENT
PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS
CHAPTER 53. HOME INVESTMENT
PARTNERSHIP PROGRAM
10 TAC §§53.50 - 53.63
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas Department of Housing and Community Affairs or in the Texas
Register ofce, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The Texas Department of Housing and Community Affairs (De-
partment) proposes the repeal of §§53.50 - 53.63, concerning
the HOME Investment Partnership Program. These repeals are
proposed in order to allow public comment and adoption of new
rules governing the HOME Program, to coordinate the adoption
of new HOME rules with new rules being adopted as part of the
2008 rule cycle, and to implement changes enacted during the
80th Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that, for
the rst ve-year period the proposed repeals are in effect, there
will be no scal implications for state or local governments as a
result of enforcing or administering the repeals.
Mr. Gerber has also determined that, for each year of the rst
ve-years the proposed repeals are in effect, the public benet
anticipated as a result of enforcing the repeals will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe, and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with the repeals as proposed.
Public hearings will be held across the state between September
24 and October 5 to receive public input on these repeals. More
information on the public hearings can be found at http://www.td-
hca.state.tx.us. Written comments may be submitted to Texas
Department of Housing and Community Affairs, 2008 Rule Com-
ments, P.O. Box 13941, Austin, Texas 78711-3941, by e-mail to
the following address: 2008rulecomments@tdhca.state.tx.us, or
by fax to (512) 475-3978. All comments must be received by Oc-
tober 10, 2007.
The repeals are proposed pursuant to the authority of the Texas
Government Code, Chapter 2306, which provide the Department
with the authority to adopt rules governing the administration of
the Department and its programs.









§53.57. Distribution of Funds.
§53.58. Application Process.
§53.59. Process for Awards.
§53.60. General Selection Criteria.
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§53.61. Threshold and Selection Criteria for Single Family Non-de-
velopment Activities.
§53.62. Program Administration.
§53.63. Community Housing Development Organization (CHDO)
Certication.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 475-3916
CHAPTER 53. HOME PROGRAM RULE
SUBCHAPTER A. GENERAL
10 TAC §§53.1 - 53.9
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter A, §§53.1 - 53.9, concerning
the HOME Program. These new sections are proposed in order
to allow public comment and adoption of new rules governing the
HOME Program, to coordinate the adoption of new HOME rules
with new rules being adopted as part of the 2008 rule cycle and
to implement changes enacted during the 80th Regular Session
of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new sections are in effect there will
be no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new sections are in effect the public benet antic-
ipated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on these new
sections. More information on the public hearings can be
found at http://www.tdhca.state.tx.us. Written comments may
be submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.1. Purpose.
This Chapter claries the use and administration of all funds provided
to the Texas Department of Housing and Community Affairs (Depart-
ment) by the United States Department of Housing and Urban Devel-
opment (HUD) pursuant to Title II of the Cranston-Gonzalez National
Affordable Housing Act of 1990 (42 USC §§12701-12839) and HUD
regulations at 24 CFR, Part 92. The State’s HOME Program is designed
to:
(1) focus on the areas with the greatest housing need de-
scribed in the State Consolidated Plan;
(2) provide funds for home ownership and rental housing
through acquisition, new construction, rehabilitation, tenant-based
rental assistance, and pre-development loans;
(3) promote partnerships among all levels of government
and the private sector, including non-prot and for-prot organizations;
and
(4) provide low, very low, and extremely low income fam-
ilies with affordable, decent, safe and sanitary housing.
§53.2. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Act--HOME Investment Partnership Act at Title II of
the Cranston-Gonzalez National Affordable Housing Act as amended,
at 42 USC §§12701, et seq.
(2) Activity--A single housing unit with a unique physical
address. An activity may also refer to an individual Project or site.
(3) Administrative Deciencies--The absence of informa-
tion or a document from the application as required in this Chapter or
applicable NOFA.
(4) Administrator--The Person responsible for performing
under a Contract with the Department.
(5) Afliate--An individual, corporation, partnership, joint
venture, limited liability company, trust, estate, association, coopera-
tive or other organization or entity of any nature whatsoever that di-
rectly, or indirectly through one or more intermediaries, Controls, is
Controlled by, or is under common Control with any other Person, and
specically shall include parents or subsidiaries. Afliates also include
all General Partners, Special Limited Partners and Principals with an
ownership interest.
(6) Afliated Party--A person in a relationship with the Ad-
ministrator on a Contract with the Department.
(7) Annual Income--As dened in 24 CFR §92.203.
(8) Applicant--A Person who has submitted to the Depart-
ment an Application for Department funds or other assistance.
(9) Application--A request for funds submitted to the De-
partment in a form prescribed by the Department, including any ex-
hibits or other supporting material.
(10) Application Acceptance Period--The period of time
that Applications may be submitted to the Department as more fully
described in the applicable NOFA.
(11) Application Submission Procedures Manual (ASPM)-
-The manual that sets forth the procedures, forms, and instructions for
the completion and submission of an Application to the Department.
(12) Area Median Family Income (AMFI)--The income es-
timated and determined by HUD as the median family income with ad-
justments for family size and geographic locations.
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(13) Articles of Incorporation--The document that sets
forth the basic terms for a corporation’s existence and is the ofcial
recognition of the corporation’s existence.
(14) Board--The governing board of the Texas Department
of Housing and Community Affairs.
(15) Business Plan--The written document that for the pur-
poses of CHDO certication outlines the CHDO’s plan for developing
eligible housing activities, its internal operations, and citizen participa-
tion process.
(16) Bylaws--A rule or administrative provision adopted
by a corporation for its internal governance. Bylaws are enacted apart
from the Articles of Incorporation. Bylaws and amendments to Bylaws
must be formally adopted in the manner prescribed by the organiza-
tion’s Articles of Incorporation or current Bylaws by either the organi-
zation’s board of directors or the organization’s members, whoever has
the authority to adopt and amend Bylaws.
(17) CFR--Code of Federal Regulations.
(18) Chapter 2306--The enabling statute for the Depart-
ment found in the Texas Government Code.
(19) CHDO Service Area--A Community in which a
CHDO owns, developed and/or sponsored CHDO eligible housing
activities for the low income residents of the city/place or county they
serve.
(20) Colonia--A geographic area that is located in a county
some part of which is within 150 miles of the international border of
this state that consists of 11 or more dwellings that are located in close
proximity to each other in an area that may be described as a community
or neighborhood, and that:
(A) Has a majority population composed of individuals
and families of low income and very low income, based on the fed-
eral Ofce of Management and Budget poverty index, and meets the
qualications of an economically distressed area under §17.921, Texas
Water Code; or
(B) Has the physical and economic characteristics of a
Colonia, as determined by the department.
(21) Colonia Housing Standards--The Department’s HUD
approved housing standards that allow Colonia residents the opportu-
nity to rehabilitate their homes when located in a designated Colonia.
(22) Community--Urban areas means one or several
Neighborhoods, a city, a county, or a metropolitan area and for Rural
Areas means one or several Neighborhoods, a town, a village, a county
or multi-county area, but not the whole state. For purposes of this
Chapter, the Applicant should clearly dene the area. For example,
the city of Dallas would not include all of Dallas and Collin counties
but Dallas and Collin counties would include the city of Dallas.
(23) Community Housing Development Organization
(CHDO)--A private nonprot, community-based service organization
that has obtained or intends to obtain staff with the capacity to develop
affordable housing for the community it serves in accordance with 24
CFR §92.2 and which is certied as such by the Department. To be
certied as a CHDO by the Department, the organization must act in
the capacity of Developer, Owner or Sponsor as dened in this chapter.
(24) Community Housing Development Organization
(CHDO) Developer--The CHDO:
(A) Either owns a Property and develops a Project, or
has a contractual obligation to a property owner to develop a Project;
and
(B) Performs all the functions typically expected of for-
prot Developers, and assumes all the risks and rewards associated with
being the Project Developer.
(i) For RHD, the CHDO must obtain nancing, and
Rehabilitate, Reconstruct or construct the Project. If it owns the Prop-
erty, the CHDO may maintain ownership and manage the Project over
the long term. If it does not own the Property, the CHDO must enter
into a contractual obligation with the property owner. This contractual
obligation is independent of the PJ.
(ii) For HBA, the CHDO must obtain Project nanc-
ing, Rehabilitate, Reconstruct or construct the dwelling(s), and have
title of the property and the HOME loan/grant obligations transferred
to a HOME-qualied homebuyer within a specied timeframe. If it
does not own the Property, the CHDO must enter into a contractual
obligation with the property owner. This contractual obligation is in-
dependent of the PJ.
(25) Community Housing Development Organization
(CHDO) Owner--The CHDO holds valid legal title to or has a
long-term (99-year minimum) leasehold interest in a rental Property.
The CHDO may be a Development Owner with one or more Persons.
If it owns the Project in partnership, it or its wholly-owned nonprot
or for-prot subsidiary must be the managing General Partner with
effective control (i.e., decision-making authority) of the Project. The
CHDO may be both Development Owner and Developer, or may have
another entity as the Developer.
(26) Community Housing Development Organization
(CHDO) Sponsor--The CHDO:
(A) For RHD, the CHDO may develop a Project that
it solely or partially owns and agrees to convey ownership to a sec-
ond non-prot organization at a predetermined time prior to or during
Development or upon completion of the Development of the Project.
The HOME funds are invested in the Project owned by the CHDO.
The CHDO Sponsor selects prior to commitment of HOME funds the
non-prot organization that will obtain ownership of the Property. The
non-prot assumes from the CHDO the HOME obligation (including
any repayment of loans) for the Project at a specied time. If the Prop-
erty is not transferred to the non-prot organization, the CHDO Spon-
sor remains liable for the HOME loan/grant obligation. The non-prot
organization must be nancially and legally separate from the CHDO
Sponsor. The CHDO Sponsor must provide sufcient resources to the
non-prot organization to ensure the Development and long-term op-
eration of the Project.
(B) For HBA, the CHDO owns a Property, then shifts
responsibility for the Project to another nonprot at some specied time
in the Development process. The second nonprot, in turn, transfers ti-
tle along with the HOME loan/grant obligations and recapture require-
ments to an Income Eligible Household within a specied timeframe.
The HOME funds are invested in the Property owned by the CHDO.
The other nonprot being sponsored by the CHDO acquires the com-
pleted units, or brings to completion the Rehabilitation or construction
of the Property. At completion of the Rehabilitation or construction, the
second nonprot is required to sell the Property along with the HOME
loan/grant obligations to an Income Eligible Household.
(C) For either type of sponsorship, the CHDO must own
the Property prior to the development phase of the project.
(27) Community Housing Development Organization Pre-
Development Loan--A form of assistance in which funds are made
available as loans to cover those costs outlined in 24 CFR §92.301.
(28) Competitive Application Cycle--A dened period of
time that Applications may be submitted according to a published No-
PROPOSED RULES October 5, 2007 32 TexReg 6933
tice of Funding Availability (NOFA) that will include a submission
deadline and selection or scoring criteria. Applications will be re-
viewed in accordance with the rules for application review published
in the NOFA and the ASPM.
(29) Conict of Interest--A conict between the private in-
terests and the ofcial responsibilities of a Person in a position of trust,
as specied in 24 CFR §92.356.
(30) Consolidated Plan--The State Consolidated Plan pre-
pared in accordance with 24 CFR, Part 91, which describes the needs,
resources, priorities and proposed activities to be undertaken with re-
spect to certain HUD programs and is subject to approval annually by
HUD.
(31) Contract--The executed written agreement between
the Department and an Administrator or Development Owner per-
forming an activity related to a program that outlines performance
requirements and responsibilities assigned by the document.
(32) Control--The possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies
of any Person, whether through the ownership or voting securities, by
contract or otherwise, including specically ownership of more than
50% of the General Partner interest in a limited partnership, or desig-
nation as a managing General Partner of a limited liability company.
(33) Deobligated Funds--The funds released by an Admin-
istrator or Development Owner or recovered by the Department cancel-
ing a Contract or award involving some or all of a contractual nancial
obligation between the Department and an Administrator or Develop-
ment Owner.
(34) Department--The Texas Department of Housing and
Community Affairs.
(35) Developer--Any Person entering into a contract with
the Development Owner to provide development services with respect
to the Development and receiving a fee for such services and any other
Person receiving any portion of such fee, whether by subcontract or
otherwise.
(36) Development--A Project that has a construction com-
ponent, either in the form of New Construction or Rehabilitation of
multi-unit or single family residential housing.
(37) Development funding--
(A) A loan or grant; or
(B) An in-kind contribution, including a donation of
real Property, a fee waiver for a building permit or for water or sewer
service, or a similar contribution that:
(i) provides an economic benet; and
(ii) results in a quantiable cost reduction for the ap-
plicable Development.
(38) Development Owner--Any Person, General Partner,
or Afliate of a Person who owns or proposes a Development or ex-
pects to acquire Control of a Development under a purchase contract
approved by the Department and is the Person responsible for perform-
ing under the Contract with the Department.
(39) Development Site--The area, or if scattered site, areas,
for which the Development is proposed to be located and is to be under
the Development Owner’s Control.
(40) Executive Award and Review Advisory Committee
(EARAC)--The Department committee that will develop funding prior-
ities and make funding and allocation recommendations to the Board
based upon the evaluation of an Application in accordance with the
housing priorities as set forth in Chapter 2306 of the Texas Govern-
ment Code, and as set forth herein, and the ability of an Applicant to
meet those priorities.
(41) Expenditure--An approved expense evidenced by
documentation submitted by the Administrator or Development Owner
to the Department for purposes of drawing funds from HUD’s IDIS for
work completed, inspected and certied as complete, and as otherwise
required by the Department.
(42) Family--Includes but is not limited to the following
types of families as dened in 24 CFR §5.403:
(A) A family with or without children;
(B) An elderly family;
(C) A near elderly family;
(D) A disabled family;
(E) A displaced family;
(F) The remaining member of a tenant family; or
(G) A single person who is not an elderly or displaced
person or a person with disabilities or the remaining member of a tenant
family.
(43) Feasibility Analysis--The process of performing a
budgetary justication for Reconstruction which compares the cost
of Rehabilitation to the replacement costs of a housing unit for the
purposes of OCC.
(44) FHA 203(b) Mortgage Limits ("§203(b) Lim-
its")--The mortgage limits established under §203(b) of the National
Housing Act (12 USC §1709(b) which may be obtained from the HUD
Field Ofce.
(45) Final Rule--The current nal rule as published by
HUD as 24 CFR, Part 92 with amendments.
(46) General Contractor--A Person who contracts for the
construction or Rehabilitation of an entire Development, rather than
a portion of the work. The General Contractor hires subcontractors,
such as plumbing contractors, electrical contractors, etc., coordinates
all work, and is responsible for payment to the subcontractors.
(47) General Partner--A Person or Persons who is identi-
ed as the general partner of the partnership that is the Development
Owner and that has general liability for the partnership. In addition,
unless the context shall clearly indicate the contrary, if the Develop-
ment Owner in question is a limited liability company, the term "Gen-
eral Partner" shall also mean the managing member or other party with
management responsibility for the limited liability company.
(48) Grant--Financial assistance that is awarded in the form
of money to a housing sponsor for a specic purpose and that is not
required to be repaid. For purposes of this Chapter, a grant includes a
forgivable loan.
(49) Homebuyer Assistance Program (HBA)--A Program
Activity for the purpose of providing HOME funds for acquisition, ac-
quisition with Rehabilitation, down payment, closing costs, and gap
nancing assistance provided to Income Eligible Households. Reha-
bilitation may be combined with HBA to provide contract for deed con-
versions and assist Person with Disabilities.
(50) HOME--The HOME Investment Partnerships Pro-
gram at 42 USC §§12701-12839 and the regulations promulgated
thereafter at 24 CFR, Part 92.
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(51) Household--One or more persons occupying a hous-
ing unit (24 CFR §92.2).
(52) HUD--The United States Department of Housing and
Urban Development, or its successor.
(53) HUD’s Maximum Per-unit Subsidy Amount
("221(d)(3) limits")--The per-unit dollar limitations established under
§221(d)(3)(ii) of the National Housing Act for elevator-type projects
that apply to the area in which the housing is located.
(54) IDIS--The electronic grants management information
system named the Integrated Disbursement and Information System
established by HUD to be used tracking and reporting HOME funding
progress.
(55) Income Eligible Households--The federal denition
which is:
(A) Low-Income Households--Households whose An-
nual Incomes do not exceed 80% of the AMFI.
(B) Very Low-Income Households--Households whose
Annual Incomes do not exceed 50% of the AMFI.
(C) Extremely Low Income Households--Households
whose Annual Incomes do not exceed 30% of the AMFI.
(56) Intergenerational Housing--Housing that includes
specic units that are restricted to the age requirements of a Qualied
Elderly Development and specic units that are not age restricted in
the same Development that:
(A) Have separate and specic buildings exclusively
for the age restricted units;
(B) Have separate and specic leasing ofces and leas-
ing personnel exclusively for the age restricted units;
(C) Have separate and specic entrances, and other ap-
propriate security measures for the age restricted units;
(D) Provide shared social service programs that encour-
age intergenerational activities but also provide separate amenities for
each age group;
(E) Share the same Development site;
(F) Are developed and nanced under a common plan
and owned by the same Person for federal tax purposes; and
(G) Meet the requirements of the federal Fair Housing
Act.
(57) Land Use Restriction Agreement (LURA)--An agree-
ment between the Department and a Person related to a specic Prop-
erty or Properties which is binding upon a Person’s successors in inter-
est, led with the responsible recording authority, and encumbers the
Property with respect to requirements in this Chapter, Chapter 2306 of
the Texas Government Code and the Final Rule.
(58) Loan--Financial assistance that is awarded in the form
of money and an executed written agreement between the Department
and Person for a specic purpose and that is required to be repaid.
(59) Manufactured Housing Unit (MHU)--As dened by
HUD is a structure transportable in one or more sections which, in trav-
eling mode, is 8 body-feet or more in width or 40 body-feet or more in
length, or when erected on site, is 320 square feet, and which is built
on a permanent chassis and designed to be used as a dwelling with or
without a permanent foundation when connected to the required facil-
ities, and includes the plumbing, heating, air-conditioning, and electri-
cal systems contained therein.
(60) Match--Eligible forms of non-federal contributions to
a Program Activity or Project in the forms specied in 24 CFR §92.220,
CPD Notice 97-03 and the Department’s Match Guide.
(61) Material Noncompliance--as is dened in 10 TAC,
Chapter 60, Subchapter A of this title.
(62) Modular Housing--As dened by HUD is a home built
in sections in a factory to meet state, local, or regional building codes.
Once assembled, the modular unit becomes permanently xed to one
site.
(63) Mortgagor--The Person who borrows money and uses
his or her real property as collateral and security for the payment of the
debt.
(64) Neighborhood--As dened by HUD, a geographic lo-
cation designated in comprehensive plans, ordinances, or other local
documents as a neighborhood, village, or similar geographical desig-
nation that is within the boundary but does not encompass the entire
area of a Unit of General Local Government; except that if the unit of
general local government has a population under 25,000, the neighbor-
hood may, but need not, encompass the entire area of a Unit of General
Local Government (24 CFR §92.2).
(65) New Construction--Any Development not meeting
the denition of Rehabilitation.
(66) NOFA--Notice of Funding Availability, published in
the Texas Register.
(67) Nonprot organization--A public or private organiza-
tion that:
(A) Is organized under state or local laws;
(B) Has no part of its net earnings inuring to the benet
of any member, founder, contributor, or individual;
(C) Has a current tax exemption ruling from the Internal
Revenue Service (IRS) under §501(c)(3), a charitable, nonprot corpo-
ration, or §501(c)(4), a community or civic organization, of the Internal
Revenue Code of 1986, as evidenced by a certicate from the IRS that
is dated 1986 or later. The exemption ruling must be effective on the
date of the application and must continue to be effective throughout the
length of any contract agreements; or classication as a subordinate of
a central organization non-prot under the Internal Revenue Code, as
evidenced by a current group exemption letter, that is dated 1986 or
later, from the IRS that includes the Applicant. The group exemption
letter must specically list the Applicant; and
(D) A private nonprot organization’s pending applica-
tion to the IRS for exemption status under §§501(c)(3) or (c)(4) status
cannot be used to comply with the tax status requirement.
(68) Open Application Cycle--A dened period of time
during which Applications may be submitted according to a published
NOFA and which will be reviewed on a rst-come, rst-served basis
until all funds available are committed, or until the NOFA is closed.
(69) Owner-Occupied Housing Assistance (OCC)--A Pro-
gram Activity for the purpose of providing HOME funds for the Re-
habilitation of existing owner-occupied housing for Income Eligible
Households. Housing assistance for disaster relief is provided under
this Program Activity.
(70) Participating Jurisdiction (PJ)--Any state or Unit of
General Local Government, including consortia as specied in 24 CFR
§92.101, designated by HUD in accordance with 24 CFR §92.105.
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(71) Person--Any individual, partnership, corporation, as-
sociation, unit of government, community action agency, or public or
private organization of any character.
(72) Persons with Disabilities--A Household composed of
one or more Persons, at least one of whom is an adult, who has a disabil-
ity that is a physical, mental, or emotional impairment that is expected
to be of long-continued and indenite duration, substantially impedes
his or her ability to live independently, and is of such a nature that
such ability could be improved by more suitable housing conditions.
A Person will also be considered to have a disability if he or she has
a developmental disability, which is a severe, chronic disability and as
further dened at 24 CFR §92.2.
(73) Persons with Special Needs--Individuals or categories
of individuals determined by the Department to have unmet housing
needs consistent with 42 USC §§12701, et seq. and as provided in the
Consolidated Plan and may include any households composed of one
or more persons with alcohol and/or drug addictions, Colonia residents,
Persons with Disabilities, victims of domestic violence, persons with
HIV/AIDS, homeless populations and migrant farm workers.
(74) Predevelopment Costs--Costs related to a specic eli-
gible Project including:
(A) Predevelopment housing project costs that the De-
partment determines to be customary and reasonable, including but not
limited to consulting fees, costs of preliminary nancial applications,
legal fees, architectural fees, engineering fees, engagement of a devel-
opment team, site control, and title clearance;
(B) Pre-construction housing project costs that the De-
partment determines to be customary and reasonable, including but not
limited to, the costs of obtaining rm construction loan commitments,
architectural plans and specications, zoning approvals, engineering
studies and legal fees;
(C) Predevelopment costs do not include general oper-
ational or administrative costs.
(75) Principal--A Person, or Persons, that will exercise
Control over a partnership, corporation, limited liability company,
trust, or any other private entity. In the case of:
(A) Partnerships, Principals include all General Part-
ners, special limited partners and Principals with ownership interest;
(B) Corporations, Principals include any ofcer autho-
rized by the board of directors to act on behalf of the corporation, in-
cluding the president, vice president, secretary, treasurer and all other
executive ofcers, and each stock holder having a ten percent or more
interest in the corporation; and
(C) Limited liability companies, Principals include all
managing members, members having a ten percent or more interest in
the limited liability company or any ofcer authorized to act on behalf
of the limited liability company.
(76) Principal Residence--The primary housing unit a Per-
son or Household inhabits.
(77) Program Activity--The specic purposes for which
HOME funds are used and required in the Contract with the Adminis-
trator.
(78) Program Income--The gross income received by the
Department, Development Owners or Administrators directly gener-
ated from the use of HOME funds or matching contributions as further
described in 24 CFR §92.2.
(79) Project--A site or an entire building (including a man-
ufactured housing unit), or two or more buildings, together with the site
or sites on which the building or buildings are located, that are under
common ownership, management, and nancing and are to be assisted
with HOME funds, under a commitment by the owner, as a single un-
dertaking under 24 CFR §92.2.
(80) Property--The real estate and all improvements
thereon which are the subject of the Application (including all items of
personal property afxed or related thereto), whether currently existing
or proposed to be built thereon in connection with the Application.
(81) Qualied Elderly Development--A Development
which meets the requirements of the federal Fair Housing Act and:
(A) Is intended for, and solely occupied by, individuals
62 years of age or older; or
(B) Is intended and operated for occupancy by at least
one individual 55 years of age or older per unit, where at least 80% of
the total housing units are occupied by at least one individual who is
55 years of age or older; and where the Development Owner publishes
and adheres to policies and procedures which demonstrate an intent by
the owner and manager to provide housing for individuals 55 years of
age or older.
(82) Qualied Market Analyst--A real estate appraiser cer-
tied or licensed by the Texas Appraiser Licensing and Certication
Board, a real estate consultant, or other professional currently active
in the subject property’s market area who demonstrates competency,
expertise, and the ability to render a high quality written report. The
individual’s performance, experience, and educational background will
provide the general basis for determining competency as a market an-
alyst. Competency will be determined by the Department, in its sole
discretion. The Qualied Market Analyst must be a Third Party.
(83) Received Date--The date and time that an Application
is physically received by the Department.
(84) Rehabilitation--The improvement or modication of
an existing residential development through an alteration, addition, or
enhancement. The term includes the demolition of an existing resi-
dential development and the Reconstruction of any development units,
but does not include the improvement or modication of an existing
residential development for the purpose of an adaptive reuse of the de-
velopment. In accordance with the federal denition of Reconstruction
at 24 CFR §92.2, the term also means the demolition and rebuilding, on
the same lot, of housing standing on the site at the time of commitment
of HOME funds. The number of units on the lot may not be decreased
or increased as part of the rehabilitation, but the number of rooms per
unit may be increased or decreased. Rehabilitation also includes re-
placing an existing substandard MHU with a new MHU.
(85) Rental Housing Development (RHD)--A Program Ac-
tivity and Project for the purpose of providing HOME funds for the ac-
quisition, New Construction or Rehabilitation of multi-family or single
family rental housing, or conversion of commercial property to rental
housing for Income Eligible Households.
(86) Rural area--An area that is located:
(A) Outside the boundaries of a primary metropolitan
statistical area or a metropolitan statistical area;
(B) Within the boundaries of a primary metropolitan
statistical area or a metropolitan statistical area, if the statistical area
has a population of 25,000 or less and does not share a boundary with
an urban area; or
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(C) In an area that is eligible for funding by the Texas
Rural Development Ofce of the United States Department of Agricul-
ture, other than an area that is located in a municipality with a popula-
tion of more than 50,000.
(87) Rural Development--A Development or proposed De-
velopment that is located in a Rural Area, other than rural New Con-
struction Developments with more than 80 units.
(88) Service Area--The city, county and/or place identied
in the Contract that the Administrator will serve.
(89) Set-Aside--A statutory or federally mandated reserva-
tion of a portion of available funds or units for specic types of housing
priorities, Program Activities or geographic locations.
(90) Single Family Housing Development--A Program Ac-
tivity and Project for the purpose of providing HOME funds for the ac-
quisition, and/or New Construction or Rehabilitation of affordable sin-
gle family housing units Income Eligible Households to acquire home-
ownership.
(91) State Recipient--A Unit of General Local Government
designated by the Department to receive HOME funds.
(92) Subrecipient--A public agency or nonprot organiza-
tion selected by the Department to administer all or a portion of the
Department’s HOME program. A public agency or nonprot that re-
ceives HOME funds solely as a developer or owner of housing is not a
Subrecipient. The Department’s selection of a Subrecipient is not sub-
ject to the procurement procedures and requirements.
(93) TAC--Texas Administrative Code.
(94) Tenant-Based Rental Assistance (TBRA)--A Program
Activity for the purpose of providing HOME funds for rental subsidy
and security and utility deposit assistance to Income Eligible House-
holds.
(95) Texas Minimum Construction Standard (TMCS)--The
program standard used to determine the minimum acceptable housing
condition for the purposes of Rehabilitation and acquisition.
(96) Third Party--A Person who is not:
(A) An Applicant, Administrator, Borrower, General
Partner, Developer, Development Owner, or General Contractor; or
(B) An Afliate, Afliated Party to the Applicant,
Administrator, Borrower, General Partner, Developer, Development
Owner or General Contractor; or
(C) A Person receiving any portion of the administra-
tion, contractor fee or developer fee.
(97) Unit of General Local Government--A city, town,
county, or other general purpose political subdivision of the State; a
consortium of such subdivisions recognized by HUD in accordance
with 24 CFR §92.101 and any agency or instrumentality thereof that is
established pursuant to legislation and designated by the chief execu-
tive to act on behalf of the jurisdiction. An urban county is considered
a unit of general local government under the HOME Program.
(98) Urban Area--The area that is located within the bound-
aries of a primary metropolitan statistical area other than an area that
is described by paragraph (86) of this subsection.
(99) USC--The United States Code.
§53.3. Ex Parte Communications.
(a) During the period beginning on the date project Applica-
tions are led in an application cycle and ending on the date the board
makes a nal decision with respect to the approval of any Application
in that cycle, a member of the Board may not communicate with the
following Persons:
(1) an Applicant or a Related Party, as dened by state law,
including board rules, and federal law; and
(2) any Person who is:
(A) active in the construction, rehabilitation, owner-
ship, or control of the proposed project, including:
(i) a General Partner or contractor; and
(ii) a Principal or Afliate of a General Partner or
contractor; or
(B) employed as a consultant, lobbyist, or attorney by
an Applicant or a Related Party.
(b) Subject to subsection (c) of this section, during the period
beginning on the date project Applications are led in an application
cycle and ending on the date the Board makes a nal decision with
respect to the approval of any Application in that cycle, an employee
of the Department may communicate about the Application with the
following Persons:
(1) the Applicant or a Related Party, as dened by state law,
including board rules, and federal law; and
(2) any Person who is:
(A) active in the construction, Rehabilitation, owner-
ship, or Control of the proposed Project, including:
(i) a General Partner or contractor; and
(ii) a Principal or Afliate of a General Partner or
contractor; or
(B) employed as a consultant, lobbyist or attorney by
the Applicant or a Related Party.
(c) A communication under subsection (b) of this section may
be oral or in any written form, including electronic communication
through the internet, and must satisfy the following conditions:
(1) the communication must be restricted to technical or
administrative matters directly affecting the Application;
(2) the communication must occur or be received on the
premises of the Department during established business hours; and
(3) a record of the communication must be maintained and
included with the Application for purposes of Board review and must
contain the following information:
(A) the date, time, and means of communication;
(B) the names and position titles of the Persons
involved in the communication and, if applicable, the Person’s rela-
tionship to the Applicant;
(C) the subject matter of the communication; and
(D) a summary of any action taken as a result of the
communication.
(d) Notwithstanding subsection (a) or (b) of this section, a
Board member or Department employee may communicate without
restriction with a Person listed in subsection (a) or (b) of this section
during any board meeting or public hearing held with respect to the
Application, but not during a recess or other nonrecord portion of the
meeting or hearing.
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(e) Subsection (a) of this section does not prohibit the Board
from participating in social events at which a Person with whom com-
munications are prohibited may or will be present, provided that all
matters related to Applications to be considered by the Board will not
be discussed.
§53.4. Waivers in Disaster Areas.
It is the policy of the Department to utilize the waivers granted by HUD
in disaster areas unless otherwise specically stated in any NOFA re-
leased.
§53.5. Printed Materials Available.
Upon request, any materials identied as available of the Department’s
website in this Chapter may also be distributed in hard copy.
§53.6. Alternative Dispute Resolution.
The Department encourages Persons to use the Alternative Dispute
Resolution rules found in §1.17 of this title, to resolve disputes.
§53.7. Compliance Rules.
Multifamily Developments (whether single family homes or Develop-
ments with four or more units) are subject to the relevant compliance
rules found in Chapter 60 of this title.
§53.8. Notice of Receipt of Application or Proposed Application.
(a) Not later than the 14th day after the date an Application or
a proposed Application for housing funds described by §2306.111 has
been led, the Department shall provide written notice of the ling of
the Application or proposed Application to the following Persons:
(1) the United States representative who represents the
community containing the Development described in the Application;
(2) members of the legislature who represent the commu-
nity containing the Development described in the Application;
(3) the presiding ofcer of the governing body of the polit-
ical subdivision containing the Development described in the Applica-
tion;
(4) any member of the governing body of a political subdi-
vision who represents the area containing the Development described
in the Application;
(5) the superintendent and the presiding ofcer of the board
of trustees of the school district containing the Development described
in the Application; and
(6) any neighborhood organizations on record with the
state or county in which the Development described in the Application
is to be located and whose boundaries contain the proposed develop-
ment site.
(b) The notice provided under subsection (a) of this section
must include the following information:
(1) the relevant dates affecting the Application, including:
(A) the date on which the Application was led;
(B) the date or dates on which any hearings on the Ap-
plication will be held; and
(C) the date by which a decision on the Application will
be made;
(2) a summary of relevant facts associated with the devel-
opment;
(3) a summary of any public benets provided as a result
of the Development, including rent subsidies and tenant services; and
(4) the name and contact information of the employee of
the Department designated by the director to act as the information
ofcer and liaison with the public regarding the Application.
§53.9. Environmental Clearance and Loan Closing Are Required
Prior to Construction.
Administrators and Development Owners must not proceed or allow a
contractor to proceed with construction, including demolition, on any
Activity, Project or Development without rst completing the required
environmental clearance procedures and Loan closing with the Depart-
ment.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER B. ALLOCATION OF FUNDS
10 TAC §53.20, §53.21
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter B, §53.20 and §53.21, con-
cerning the HOME Program. These new sections are proposed
in order to allow public comment and adoption of new rules gov-
erning the HOME Program, to coordinate the adoption of new
HOME rules with new rules being adopted as part of the 2008
rule cycle and to implement changes enacted during the 80th
Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new sections are in effect there will
be no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new sections are in effect the public benet antic-
ipated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on these new
sections. More information on the public hearings can be
found at http://www.tdhca.state.tx.us. Written comments may
be submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
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The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.20. Consolidated Plan.
The Department will annually develop a Consolidated Plan One-Year
Action Plan that will determine funding priorities and Set-Asides for
the use of funds provided under the Act by HUD. Funds will be released
only after approval of the One-Year Action Plan by HUD.
§53.21. Allocation of Funds.
(a) The Department shall administer all federal housing funds
provided to the state under the Act in accordance with the Final Rule
and Chapter 2306 of the Texas Government Code by:
(1) adopting a goal to apply an aggregate minimum of 25%
of the division’s total housing funds toward housing assistance for in-
dividuals and families of extremely low and very low income, pursuant
to §2306.111(b);
(2) expending 95% of these funds for the benet of non-
participating small cities and Rural Areas that do not qualify to receive
funds under the Act directly from HUD;
(3) expending 5% of these funds for Persons with Disabil-
ities who live in any area of the state as required by §2306.111(c).
(b) The funds under subsection (a)(2) of this section shall be
allocated according to the regional allocation formula adopted as re-
quired by Chapter 2306.
(c) The funds will not be regionally allocated as required by
subsection (b) of this section if the funds are reserved for contract for
deed conversions or for Set-Asides mandated by state or federal law
and each contract for deed Set-Aside equals not more than 10% of the
total allocation of funds.
(d) The funds under subsection (a)(3) of this section are not
subject to the regional allocation formula and may be used in any region
of the state. Limitations on funds for a single region, if any, will be
included within a NOFA. If limitations are not included in a NOFA,
the maximum funds available are 5% of the annual allocation.
(e) The Department will make every effort to distribute funds
throughout the state as outlined in the Department’s Consolidated Plan
One-Year Action Plan and in accordance with Chapter 2306.
(f) Redistribution. In an effort to commit HOME funds in a
timely manner, the Department may reallocate funds to other areas
identied in the Consolidated Plan, at its own discretion.
(g) Deobligated Funds. The Department shall use Deobligated
Funds in accordance with §1.19 of this title. As required by Chapter
2306, the funds will be expended under the same allocation method
called for under subsection (a) of this section and are not subject to the
regional allocation formula.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. PROGRAM ACTIVITIES
10 TAC §§53.30 - 53.37
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter C, §§53.30 - 53.37, con-
cerning the HOME Program. These new sections are proposed
in order to allow public comment and adoption of new rules gov-
erning the HOME Program, to coordinate the adoption of new
HOME rules with new rules being adopted as part of the 2008
rule cycle and to implement changes enacted during the 80th
Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new sections are in effect there will
be no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new sections are in effect the public benet antic-
ipated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on these new
sections. More information on the public hearings can be
found at http://www.tdhca.state.tx.us. Written comments may
be submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.30. Activities in Consolidated Plan.
Through its Consolidated Plan, the Department has identied general
guidelines for funding of a Program Activity. Applicants that meet the
qualications identied in this Chapter and under the terms of a NOFA
may apply for any Program Activity the Department funds.
§53.31. Owner-Occupied Housing Assistance Program (OCC).
(a) Eligible activities are limited to the Rehabilitation or Re-
construction of existing owner-occupied housing. The Rehabilitation
of a MHU is not an eligible activity.
(b) Eligible forms of homeownership are limited to fee simple
title to the real property, a 99-year leasehold interest in the real property,
a 50-year leasehold interest on trust, a 50-year leasehold on restricted
Indian lands, or ownership or membership in cooperative or a mutual
housing project that constitutes homeownership under Texas law.
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(c) Eligible property types are limited to single family
dwellings, condominium units and cooperative units in mutual housing
projects. A MHU is not an eligible property type for Rehabilitation.
HOME funds may be used to replace (Reconstruct) an owner-occupied
housing unit with a MHU or Modular Home if:
(1) the unit complies with standards at 24 CFR §92.205 and
with the Texas Manufactured Housing Standards Act, §19(1);
(2) the unit is permanently installed down;
(3) the unit is permanently attached to utilities; and
(4) the ownership of the unit is recorded in the taxing au-
thority of the county in which it is located.
(d) The Household must comply with the following initial el-
igibility requirements:
(1) own and occupy the single family unit as its Principal
Residence;
(2) be an Income Eligible Household;
(3) be located within the Administrator’s Service Area; and
(4) meet all other eligibility requirements.
(e) Real property taxes assessed on the housing unit must be
current and/or the Household must be participating in an approved pay-
ment plan with the taxing authority.
(f) The property must not be encumbered with tax liens, child
support liens, or mechanic or materialmen’s liens.
(g) The maximum amount of assistance to an eligible House-
hold is based on Household size:
(1) Rehabilitation that is Reconstruction for 1 - 4 person
Household: $60,000
(2) Rehabilitation that is Reconstruction for 5 - 6 person
Household: $67,500
(3) Rehabilitation that is Reconstruction for 7 or more per-
son Household: $75,000
(4) Rehabilitation that is not Reconstruction: $30,000
(h) The minimum amount of assistance to an eligible house-
hold is $1,000.
(i) The estimated value of the housing unit, after Rehabilitation
or Reconstruction, must not exceed the HUD 203(b) Limits.
(j) The form of assistance to an eligible Household is based
on AMFI except in the instances of a MHU being replaced with newly
constructed housing (site-built) on the same site or any housing unit
being replaced on an alternate site. For Rehabilitation that is Recon-
struction (excluding contract for deed conversion), the Loan amount
is based upon the amount of assistance minus the appraised value of
the existing housing unit. Upon completion of the Reconstruction, the
Department will reduce the Loan amount with a principal reduction
for any change orders that resulted in a net decrease in the amount of
assistance, a net decrease of the after-improved value and 10% of the
after-improved value of the housing unit:
Figure: 10 TAC §53.31(j)
(k) When a MHU is being replaced with newly constructed
housing (site-built) or any housing unit being replaced on an alternate
site, the activity is considered acquisition and will trigger affordability
requirements for homeownership as dened by 24 CFR §92.254. (Re-
fer to §53.14 of this chapter.)
(l) In the event that the housing unit ceases to be the Principal
Residence of the Household, the Department has established that the
federal recapture requirements as dened in 24 CFR §92.254 will be
imposed.
(m) In the event that the housing unit ceases to be the Principal
Residence of the Household, the forgiveness of the Loan, if applicable,
will cease, unless the Property is transferred by devise, descent or op-
eration of law upon the death of the homeowner that is a Household
whose Annual Income does not exceed 30% of the AMFI.
(n) In the event that the housing unit is sold, the Department
will recapture the shared net proceeds available based on the require-
ments of 24 CFR §92.254 and the housing unit must be sold for an
amount not less than the current appraised value as then appraised by
the appropriate governmental authority without prior written consent
of the Department unless the balance on the Loan will be paid at clos-
ing.
(o) Housing units assisted with HOME funds must meet or ex-
ceed the TMCS or CHS, as applicable, and all applicable codes and
standards. In addition, housing that is Rehabilitated under this Chap-
ter must meet all applicable local codes, rehabilitation standards, ordi-
nances, and zoning ordinances in accordance with the Final Rule.
§53.32. Homebuyer Assistance Program (HBA).
(a) Eligible activities are limited to the acquisition or acquisi-
tion and Rehabilitation of single family housing units.
(b) Eligible property types are limited to single family
dwellings, condominium units and cooperative units in mutual housing
projects. A MHU is not an eligible property type for Rehabilitation.
HOME funds may be used to replace (Reconstruct) an owner-occupied
housing unit with a MHU or Modular Home if:
(1) the unit complies with standards at 24 CFR §92.205 and
with the Texas Manufactured Housing Standards Act, §19(1);
(2) the unit is permanently installed down;
(3) the unit is permanently attached to utilities; and
(4) the ownership of the unit is recorded in the taxing au-
thority of the county in which it is located.
(c) The Household must comply with the following initial el-
igibility requirements:
(1) occupy the single family unit as its Principal Residence;
(2) be an Income Eligible Household and for contract for
deed conversion, the Households Annual Income must not exceed 60%
AFMI;
(3) be located within the Administrator’s Service Area; and
(4) meet all other eligibility requirements.
(d) The Property must not be encumbered with tax liens, child
support liens, or mechanic or materialmen’s liens.
(e) The maximum amount of assistance to an eligible House-
hold for downpayment and closing cost assistance is the lesser of:
(1) $15,000 for Persons with Disabilities; or
(2) $10,000.
(f) The maximum amount of assistance for Rehabilitation that
is not Reconstruction to an eligible PWD Household that is also using
funds for acquisition is $20,000.
(g) The maximum amount of assistance to an eligible House-
hold for acquisition and closing costs for a contract for deed conversion
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is $25,000. In the case of a contract for deed conversion housing unit
that involves both the acquisition of a loan on an existing MHU and
the associated land, the Executive Director may grant an exception to
exceed this amount, however, the Executive Director will not grant an
exception to exceed $40,000 of assistance.
(h) The maximum amount of assistance for Rehabilitation to
an eligible Household for a contract for deed conversion is limited to
the OCC Program Activity requirements in §53.13(g) of this chapter.
(i) When a MHU is being replaced with newly constructed
housing (site-built) or any housing unit being replaced on an alternate
site, the maximum amount of assistance to an eligible Household is
based on Household size:
(1) Rehabilitation that is Reconstruction for 1 - 4 person
Household: $60,000
(2) Rehabilitation that is Reconstruction for 5 - 6 person
Household: $67,500
(3) Rehabilitation that is Reconstruction for 7 or more per-
son Household: $75,000
(j) For contract for deed conversions and when a MHU is being
replaced with newly constructed housing (site-built) or any housing
unit being replaced on an alternate site, the form of assistance to an
eligible Household is based on AMFI:
Figure: 10 TAC §53.32(j)
(k) The minimum amount of assistance to an eligible House-
hold is $1,000.
(l) The purchase price of the housing unit, plus the value of the
Rehabilitation or Reconstruction if applicable, must not exceed 95% of
the area’s median purchase price as specied in the HUD 203(b) Limits.
(m) With the exception of subsection (j) of this section, the
total amount of assistance under this section and Program Activity, in-
cluding Rehabilitation, will be provided in the form of a zero percent
(0%) deferred, forgivable Loan with a term based on the federal afford-
ability requirements as dened in 24 CFR §92.254.
(n) Any forgiveness of the Loan occurs upon the anniversary
date of the Household’s continuous occupancy as its Principal Resi-
dence and continues on an annual pro-rata basis until maturity of the
Loan.
(o) In the event that the housing unit ceases to be the Principal
Residence of the Household, the Department has established that the
federal recapture requirements as dened in 24 CFR §92.254 will be
imposed.
(p) In the event that the housing unit ceases to be the Principal
Residence of the Household, the forgiveness of the Loan, if applicable,
will cease.
(q) In the event that the housing unit is sold, the Department
will recapture the shared net proceeds available based on the require-
ments of 24 CFR §92.254 and the housing unit must be sold for an
amount not less than the current appraised value as then appraised but
the appropriate governmental authority without prior written consent
of the Department unless the balance on the Loan will be paid at clos-
ing.
(r) Housing units assisted with HOME funds must meet or ex-
ceed the TMCS or CHS, as applicable, and all applicable codes and
standards. In addition, housing that is Rehabilitated under this Chap-
ter must meet all applicable local codes, rehabilitation standards, ordi-
nances, and zoning ordinances in accordance with the Final Rule.
(s) This Program Activity is a CHDO-eligible activity.
§53.33. Tenant-Based Rental Assistance Program (TBRA).
(a) TBRA is provided to eligible tenants for payment of rental
subsidies and for a period of time that does not exceed 24 months per
Household. Security deposits and utility deposits may be provided in
conjunction with rental assistance.
(b) The Household must comply with the following initial el-
igibility requirements:
(1) participate in an approved self-sufciency program;
(2) maintain Principal Residency in the rental unit for
which the subsidy is being provided;
(3) be an Income Eligible Household;
(4) reside in a rental unit that is located within the Admin-
istrator’s Service Area; and
(5) meet all other eligibility requirements.
(c) Assistance to an eligible Household is limited by:
(1) for rental subsidy, cannot exceed twenty-four (24)
months per Household; and
(2) for security deposit, cannot exceed two (2) months rent
for the unit.
(d) The rental standard must not exceed HUD’s "Fair Market
Rent for the Housing Choice Voucher Program."
(e) Rental units must be inspected prior to occupancy and must
comply with Housing Quality Standards established by HUD.
§53.34. Rental Housing Development Program (RHD).
(a) Eligible activities include the acquisition and New Con-
struction or Rehabilitation of multifamily housing Developments and
as further dened in the NOFA. Owners of rental units assisted with
HOME funds must comply with income and rent restrictions for the
duration of the required affordability period as required and dened
at 24 CFR §92.252. Housing assisted with HOME funds must meet
all applicable codes and standards. In addition, housing that is Newly
Constructed or Rehabilitated with HOME funds must meet all applica-
ble local codes, rehabilitation standards, ordinances, and zoning ordi-
nances in accordance with 24 CFR §92.251(a).
(b) This Program Activity is a CHDO-eligible activity.
§53.35. Single Family Housing Development Program.
(a) Eligible activities include the acquisition and New Con-
struction or Rehabilitation of single family housing and as further de-
ned in the NOFA. Single family housing units assisted with HOME
funds must comply with the required affordability requirements as de-
ned at 24 CFR §92.254. In addition, housing that is Newly Con-
structed or Rehabilitated with HOME funds must meet all applica-
ble local codes, rehabilitation standards, ordinances, and zoning ordi-
nances in accordance with the 24 CFR §92.251(a). If eligible, an Ap-
plicant that applies for Single Family Housing Development may also
apply for Homebuyer Assistance.
(b) This Program Activity is a CHDO-eligible activity.
§53.36. CHDO Pre-Development Loan Program.
Applicants for pre-development loans will be required to have a sum-
mary description of a proposed Development and be able to show the
necessary development experience to apply, as outlined in the NOFA
and Application. Predevelopment loan funds may only be used for ac-
tivities such as project-specic technical assistance, site control loans,
and project-specic seed money. Pre-development Loans must be re-
paid from construction loan proceeds or other project income.
PROPOSED RULES October 5, 2007 32 TexReg 6941
§53.37. Prohibited Activities.
Department awards may not be used to:
(1) Provide project reserve accounts, except as provided in
24 CFR §92.206(d)(5), or operating subsidies;
(2) Provide tenant-based rental assistance for the special
purposes of the existing Section 8 program, in accordance with §212(d)
of the Act;
(3) Provide non-federal matching contributions required
under any other Federal program;
(4) Provide assistance authorized under §9 of the 1937 Act
(Public Housing Capital and Operating Funds);
(5) Provide assistance to eligible low-income housing un-
der 24 CFR Part 248 (Prepayment of Low Income Housing Mortgages),
except that assistance may be provided to priority purchasers as dened
in 24 CFR §248.101;
(6) Provide assistance (other than tenant-based rental
assistance or assistance to a homebuyer to acquire housing previously
assisted with HOME funds) to a project previously assisted with
HOME funds during the period of affordability established by the PJ
in the written agreement under 24 CFR §92.504. However, additional
HOME funds may be committed to a project up to one year after
project completion (24 CFR §92.502), but the amount of HOME funds
in the Project may not exceed the maximum per-unit subsidy amount
established under 24 CFR §92.250;
(7) Pay for the acquisition of Property owned by the PJ,
except for Property acquired by the PJ with HOME funds, or Property
acquired in anticipation of carrying out a HOME project;
(8) Pay delinquent taxes, fees or charges on Properties to
be assisted with HOME funds;
(9) Pay for any cost that is not eligible under 24 CFR
§§92.206 - 92.209;
(10) Assist Persons who owe payments identied by the
Comptroller of Texas as relevant;
(11) Assist Households whose Property has current tax
liens and/or judgments to the State of Texas against it; or
(12) Provide Rehabilitation on a housing unit without prior
written consent of all Persons who have a valid lien or ownership in-
terest in the Property.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. APPLICATION
REQUIREMENTS AND PROCEDURES
10 TAC §§53.40 - 53.49
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter D, §§53.40 - 53.49, con-
cerning the HOME Program. These new sections are proposed
in order to allow public comment and adoption of new rules gov-
erning the HOME Program, to coordinate the adoption of new
HOME rules with new rules being adopted as part of the 2008
rule cycle and to implement changes enacted during the 80th
Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new sections are in effect there will
be no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new sections are in effect the public benet antic-
ipated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on these new
sections. More information on the public hearings can be
found at http://www.tdhca.state.tx.us. Written comments may
be submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.40. Competitive and Open Cycles.
All NOFAs will be presented to the Board. The Department will de-
clare within a NOFA whether the application cycle will be a competi-
tive or open cycle. Funds made available for disaster relief will not be
released in a NOFA but will be provided in accordance with the De-
partment’s Deobligated Funds Policy §1.19 of this title.
§53.41. Eligible Applicants.




(3) Units of General Local Government;
(4) for-prot entities and sole proprietors; and
(5) public housing agencies.
§53.42. Ineligible Applicants and Applications.
The following violations will cause an Applicant and any Applications
they have submitted to be ineligible:
(1) The Applicant, Development Owner, or Developer is an
Administrator of a previously funded Contract for which HOME funds
have been partially or fully deobligated due to failure to meet contrac-
tual obligations during the 12 months prior to application submission
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date, unless the deobligation was voluntary and prior to the contract
term expiration date, or was the remainder on a completed Contract;
(2) The Applicant, Development Owner, or Developer has
failed to submit a response to provide an explanation, evidence of cor-
rective action or a payment of disallowed costs or fees as a result of a
monitoring review;
(3) The Applicant, Development Owner, or Developer has
failed to make timely payment or is delinquent on any loans or fee
commitments made with the Department on the date of the Application
submission;
(4) The Applicant, Development Owner, or Developer has
been or is barred, suspended, or terminated from procurement in a state
or federal program or listed in the List of Parties Excluded from Fed-
eral Procurement or Non-Procurement Programs or has otherwise been
debarred by HUD or the Department;
(5) The Applicant, Development Owner, or Developer has
violated the State’s revolving door policy;
(6) The Applicant, Development Owner, or Developer
has been convicted of a state or federal felony crime involving fraud,
bribery, theft, misrepresentation of material fact, misappropriation of
funds, or other similar criminal offenses within fteen years preceding
the Application deadline;
(7) The Applicant, Development Owner, or Developer at
the time of Application submission is:
(A) subject to an enforcement or disciplinary action un-
der state or federal securities law or by the NASD;
(B) subject to a federal tax lien;
(C) or is the subject of an enforcement proceeding with
any governmental entity;
(8) The Applicant, Development Owner, or Developer with
any past due audits has not submitted those past due audits to the De-
partment in a satisfactory format on or before the Application submis-
sion date in accordance with §1.3 of this title;
(9) The submitted Application has an entire volume of the
Application missing; has excessive omissions of documentation from
the threshold Criteria or uniform Application documentation; or is so
unclear, disjointed, or incomplete that a thorough review can not rea-
sonably be performed by the Department, as determined by the De-
partment. If an Application is determined ineligible pursuant to this
section, the Application will be terminated without being processed as
an Administrative Deciency. To the extent that a review was able to
be performed, specic reasons for the Department’s determination of
ineligibility will be included in the termination letter to the Applicant;
(10) The Applicant, Development Owner, or Developer or
anyone that has Controlling ownership interest in the Development
Owner or Developer that is active in the ownership or Control of one
or more other rent restricted rental housing properties in the state of
Texas administered by the Department is in Material Noncompliance
with the LURA;
(11) The Application is a joint venture Application for the
same Program Activity to serve the same town, city, or county that is
identied in the Application already submitted as a sole Application
for the same Program Activity in the same town, city or county;
(12) Applicant is requesting funding not related to Persons
with Disabilities in a PJ; or
(13) Any Application that includes nancial participation
by a Person who, during the ve-year period preceding the date of the
bid or award, has been convicted of violating a federal law in connec-
tion with a contract awarded by the federal government for relief, re-
covery, or Reconstruction efforts as a result of Hurricanes Rita or Ka-
trina or any other disaster occurring after September 25, 2005, or was
assessed a federal civil or administrative penalty in relation to such a
contract.
§53.43. Application Forms and Materials and Deadlines.
(a) The Department will develop and publish on its website
an Application and ASPM that if completed would satisfy the require-
ments for requesting funds from the Department. The Department may
limit the eligibility of Applications in the NOFA and ASPM. Threshold
and selection criteria and any other Application requirements will be
specied in the NOFA approved by the Board.
(b) Applicants must submit an Application by the deadline
date specied in the NOFA using the Application, ASPM and forms
required by the Department. All Applications must be received during
business hours (8:00 a.m. to 5:00 p.m. Central Standard Time) on any
business day.
§53.44. General Applicant Eligibility Requirements.
(a) An Applicant must satisfy each of the following require-
ments in order to be eligible to apply for HOME funding and as more
fully described in the NOFA and Application, when applicable:
(1) provide evidence of its ability to carry out the program
in the areas of nancing, acquiring, rehabilitating, developing or man-
aging affordable housing Developments;
(2) demonstrate scal, programmatic, and contractual
compliance on previously awarded Department Contracts or Loans;
(3) submit any past due audit to the department in a sat-
isfactory format on or before the application deadline, in accordance
with §1.3 of this title;
(4) demonstrate satisfactory performance otherwise re-
quired by Department rules and set out in the Application;
(5) comply with all requirements to utilize the Depart-
ment’s website to provide necessary data to the Department;
(6) provide certication that no person or entity that would
benet from the award of HOME funds has provided a source of
Match or has satised the Applicant’s cash reserve obligation or made
promises in connection therewith;
(7) provide certication that all contractors, consulting
rms, Administrators, and Development Owners will sign an afdavit
to attest that each request for payment of HOME funds is for the actual
cost of providing a service and that the service does not violate any
conict of interest provisions; and
(8) if required or requested, provide reasonable Match.
(b) Noncompliance. Each Application will be reviewed for
its compliance history by the Department, consistent with Chapter 60
of this title. Applications containing Persons found to be in Material
Noncompliance, or otherwise violating the compliance rules of the De-
partment, will be terminated.
§53.45. Rental Housing Development (Multifamily) Application Re-
quirements.
(a) Rental Housing Development site and development restric-
tions include all those items referred to in the Final Rule, and any ad-
ditional items included in the NOFA for RHD.
(b) Developments involving New Construction will be limited
to 252 Units. These maximum unit limitations also apply to those De-
velopments which involve a combination of Rehabilitation and New
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Construction. Developments that consist solely of acquisition and Re-
habilitation or Rehabilitation only may exceed the maximum unit re-
strictions. Developments in Rural Areas are limited to no more than 80
units. The minimum number of units shall be 4 units.
(c) For funds being used for RHD, the Development Owner
must establish a reserve account consistent with Texas Government
Code, §2306.186, and as further described in §1.37 of this title.
§53.46. Multifamily Applicants also Seeking Housing Tax Credits.
Applicants who are seeking housing tax credits and are also seeking
funds under this Chapter for the same Development must meet the re-
quirements under the Qualied Allocation Plan for the year in which
they are applying for these funds and all of the requirements of this
subchapter unless specically waived by the Department
§53.47. Application and Award Limitations.
(a) The Department reserves the right to reduce the amount
requested in an Application based on Program Activity or Project fea-
sibility, underwriting analysis, or availability of funds.
(1) The Contract award amount for OCC shall not exceed
$375,000 per Applicant per NOFA.
(2) The Contract award amount for HBA shall not exceed
$300,000 per Applicant per NOFA, however, up to $500,000 may be
awarded to HBA Applicants whose Service Area includes multiple
counties within a Uniform State Service Region.
(3) The Contract award amount for TBRA shall not exceed
$300,000 per Applicant per NOFA.
(4) The Contract award amount for contract for deed con-
versions shall not exceed $500,000 per NOFA, except as may be oth-
erwise allowed by the Board or NOFA.
(5) The Contract award amount for disaster relief shall not
exceed $500,000 per state or federally declared disaster, or as may be
otherwise allowed by the Board. Only one Application per affected
Unit of General Local Government may be submitted for each declared
disaster. Public Housing Authorities (PHAs) and Nonprot organiza-
tions may only act as an Applicant, in lieu of the Unit of General Local
Government, if they are so designated by the affected Unit of Gen-
eral Local Government. If the disaster is a federally declared disaster,
the Applicant may not be funded until 90 days have expired from the
federal declaration date. Applications for disaster relief will only be
accepted within six (6) months after the rst day assistance under this
program is made available.
(6) The Contract Award amount for RHD or Single Family
Development activities shall not exceed $3 million. The Department
reserves the right to set maximum loan to value limitations and mini-
mum Match requirements on all Development activities.
(7) The Contract award amount for CHDO Operating Ex-
penses shall not exceed:
(A) the lesser of clauses (i) or (ii) of this subparagraph:
(i) fty percent (50%) of the CHDO’s total annual
operating expenses in that scal year; or
(ii) ve percent (5%) of the CHDO funds awarded
for the Project from the CHDO Set-Aside; and
(B) $50,000, whichever is greater.
(C) An Applicant shall not receive more than one award
of CHDO operating funds during the same scal year regardless of the
number of Applications submitted.
(8) The Contract award amount for CHDO Predevelop-
ment Loans may not exceed $50,000 per Application. Applicants may
submit only one Application per NOFA to cover eligible costs.
(b) The Board may waive the amounts in this section by stating
the increase in the applicable NOFA.
§53.48. Application Review Process.
(a) Applications received by the Department in response to an
Open Application Cycle NOFA will be handled in the following man-
ner:
(1) The Department will accept Applications on an ongo-
ing basis, until such date when the Department makes notice to the
public that an Open Application Cycle has been closed; and
(2) Each Application will be handled on a rst-come, rst-
served basis as further described in this section. Each Application will
be assigned a Received Date based on the date and time it is physically
received by the Department. Then each Application will be reviewed
on its own merits in three review phases, as applicable. Applications
will continue to be prioritized for funding based on its Received Date
unless it does not proceed into the next phase(s) of review. Applications
proceeding in a timely fashion through a phase will take priority over
Applications that may have an earlier Received Date but that did not
timely complete a phase of review.
(A) Phase One will begin as of the Received Date and
will include a review of eligibility and threshold criteria and all Appli-
cation requirements. The Department will ensure review of materials
required under the NOFA and ASPM and will issue a notice of any
Administrative Deciencies for threshold criteria. Applicants who are
able to resolve their Administrative Deciencies within ve (5) busi-
ness days will be forwarded into Phase Two, if applicable, and will
continue to be prioritized by their Received Date. Applications with
Administrative Deciencies not cured within ve (5) business days,
will be terminated and must reapply for consideration of funds. Ap-
plications that have completed this Phase and do not require additional
review in Phase Two or Three will be reviewed for recommendation to
the Board by the Committee.
(B) Phase Two will include a comprehensive review
for nancial feasibility for RHD and Single Family Development
Program Activities. Financial feasibility reviews will be conducted
by the Real Estate Analysis (REA) Division consistent with §1.32 of
this title. REA will create an underwriting report identifying staff’s
recommended Loan terms, the Loan or Grant amount and any condi-
tions to be placed on the Development. The Department may issue a
notice of any Administrative Deciencies. Applicants who are able to
resolve their Administrative Deciencies within ve (5) business days
will be forwarded into Phase Three, if applicable, and will continue
to be prioritized by their Received Date. Applications with Adminis-
trative Deciencies not satised within ve (5) business days, will be
terminated and must reapply for consideration of funds. Applications
that have completed this Phase and do not require additional review
in Phase Three will be reviewed for recommendation to the Board by
the Committee.
(C) Phase Three will only entail the review of the
CHDO Certication Application. The Department will ensure review
of these materials and issue notice of any Administrative Deciencies
on the CHDO Certication Application. Applicants who are able
to resolve their Administrative Deciencies within ve (5) business
days will be forwarded into the nal review phase of the Application
process and will continue to be prioritized by their Received Date. Ap-
plications with Administrative Deciencies not cured within ve (5)
business days, will be terminated and must reapply for consideration
of funds. Only upon satisfaction of all Administrative Deciencies
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will the Application be forwarded to the nal phase of the Application
process. Upon completion of the applicable nal review phase, the
Application will be reviewed for recommendation to the Board by the
Committee.
(3) Because Applications are processed in the order they
are received by the Department, it is possible that the Department will
expend all available HOME funds before an Application has completed
all phases of its review. In the case that all HOME funds are committed
before an Application has completed all phases of the review process,
the Department will notify the applicant that their application will re-
main active for ninety (90) days in its current phase. If new HOME
funds become available, Applications will continue onward with their
review without losing their Received Date priority. If HOME funds
do not become available within ninety (90) days of the notication,
the Applicant will be notied that their Application is no longer under
consideration. The Applicant must reapply to be considered for future
funding. If on the date an Application is received by the Department,
no funds are available under this NOFA, the Applicant will be notied
that no funds exist under the NOFA and the Application will not be
processed.
(b) Applications received by the Department in response to a
Competitive Application Cycle NOFA will be handled in the following
manner:
(1) The Department will accept Applications on an ongo-
ing basis during the Application Acceptance Period as specied in the
NOFA;
(2) Applications submitted and accepted by the Depart-
ment will be reviewed for eligibility, threshold and selection criteria
and all Application requirements. The Department will ensure review
of materials required under the NOFA and ASPM. A comprehensive
review of nancial feasibility for RHD and Single Family Devel-
opment Program Activities will be conducted by the Real Estate
Analysis (REA) Division consistent with §1.32 of this title. REA will
create an underwriting report identifying staff’s recommended Loan
terms, the Loan or Grant amount and any conditions to be placed on
the Development. If applicable, a review of the CHDO Certication
Application will be performed. The Department will issue a notice of
any Administrative Deciencies for items reviewed. If Administrative
Deciencies are not cured to the satisfaction of the Department within
ve (5) business days of the deciency notice date, then ve (5) points
shall be deducted from the selection score for each additional day
the Administrative Deciency remains unresolved. If Administrative
Deciencies are not claried or corrected within seven (7) business
days from the deciency notice date, then the Application shall be
terminated; and
(3) Upon completion of review and no unresolved Admin-
istrative Deciencies, the Application will be reviewed for recommen-
dation to the Board by the Committee.
(c) Administrative Deciencies. If an application contains de-
ciencies which, in the determination of the Department staff, require
clarication or correction of information submitted at the time of the
Application, the Department staff may request clarication or correc-
tion of such Administrative Deciencies including threshold and/or se-
lection criteria documentation and/or nancial feasibility analysis. The
Department staff may request clarication or correction in a deciency
notice in the form of a facsimile and a telephone call to the Applicant
advising that such a request has been transmitted. The time period for
responding to a deciency notice begins at the start of the business
day following the deciency notice date. To cure an Administrative
Deciency, an Applicant must provide a clarication, further deni-
tion or exposition of an issue, an explanation as to why an Applicant
has provided certain information, or resolution of a discrepancy where
an Applicant has provided conicting information. An Administration
Deciency may not be cured by substantially changing an Application
or providing any new unrequested information. An Applicant may not
change or supplement any part of an Application in any manner af-
ter submission to the Department, and may not add any Set-asides, in-
crease their award amount, or revise their unit mix (both income levels
and bedroom mixes), except in response to a direct request from the
Real Estate Analysis Division to remedy an Administrative Deciency
as further described in this title or by amendment of an Application af-
ter a commitment or allocation of HOME funds.
(d) Decline to Fund. The Department may decline to fund any
Application if the proposed activities do not, in the Department’s sole
determination, represent a prudent use of the Department’s funds. The
Department is not obligated to proceed with any action pertaining to
any Applications which are received, and may decide it is in the De-
partment’s best interest to refrain from pursuing any selection process.
The Department reserves the right to negotiate individual elements of
any Application.
§53.49. Selection Criteria for Program Activities.
Selection criteria for any Program Activities will be described in the
applicable NOFA and ASPM. The Applicant’s self-score must be com-
pleted in the Application. An Applicant may not adjust the self-score
without a request from the Department as a result of an Administrative
Deciency.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 475-3916
SUBCHAPTER E. COMMUNITY HOUSING
DEVELOPMENT ORGANIZATION (CHDO)
10 TAC §53.50
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter E, §53.50, concerning the
HOME Program. These new sections are proposed in order to
allow public comment and adoption of new rules governing the
HOME Program, to coordinate the adoption of new HOME rules
with new rules being adopted as part of the 2008 rule cycle and
to implement changes enacted during the 80th Regular Session
of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new section is in effect there will be
no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new section is in effect the public benet antici-
pated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
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decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with this new section as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on this new
section. More information on the public hearings can be found
at http://www.tdhca.state.tx.us. Written comments may be
submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by this proposed
new section.
§53.50. Application Procedures for Certication of CHDO.
(a) An Applicant requesting certication as a CHDO must sub-
mit an application for CHDO certication in a form prescribed by the
Department. The CHDO Application must be submitted with an Ap-
plication for HOME funding under the CHDO Set-Aside. The Appli-
cation must include documentation evidencing the requirements of this
subsection:
(1) The Applicant must be organized as a private nonprot
organization under the Texas Nonprot Corporation Act or other state
not-for-prot/nonprot statute as evidenced by:
(A) charter; or
(B) Articles of Incorporation.
(2) The Applicant must be registered with the Secretary of
State to do business in the State of Texas.
(3) No part of the private nonprot organization’s net earn-
ings inure to the benet of any member, founder, contributor, or indi-
vidual, as evidenced by:
(A) charter; or
(B) Articles of Incorporation.
(4) The Applicant must have the following tax status:
(A) A current tax exemption ruling from the Internal
Revenue Service (IRS) under §501(c)(3), a charitable, nonprot cor-
poration, or §501(c)(4), a community or civic organization, of the In-
ternal Revenue Code of 1986, as evidenced by a certicate from the
IRS that is dated 1986 or later. The exemption ruling must be effective
on the date of the Application and must continue to be effective while
certied as a CHDO; or
(B) Classication as a subordinate of a central organi-
zation non-prot under the Internal Revenue Code, as evidenced by a
current group exemption letter, that is dated 1986 or later, from the IRS
that includes the Applicant. The group exemption letter must speci-
cally list the Applicant; and a private nonprot organization’s pending
application for §501(c)(3) or §(c)(4) status cannot be used to comply
with the tax status requirement under this subparagraph.
(5) The Applicant must have among its purposes the pro-
vision of decent housing that is affordable to low and moderate income
people as evidenced by a statement in the organization’s:




(E) A Business Plan for the CHDO, as prescribed in the
CHDO Application.
(6) The Applicant must have a clearly dened CHDO Ser-
vice Area. The Applicant may include as its service area an entire Com-
munity, but not the whole state. The Applicant must provide evidence
of its participation in the Community for each city/place or county
listed in the Service Area. Private nonprot organizations serving spe-
cial populations must also dene the geographic boundaries of its Ser-
vice Areas and provide evidence of its participation in the Community
for each city/place or county listed in the Service Area. This subpara-
graph does not require a private nonprot organization to represent only
a single neighborhood.
(7) An Applicant must have the following capacity and ex-
perience:
(A) Conforms to the nancial accountability standards
of 24 CFR §84.21, "Standards of Financial Management Systems" as
evidenced by:
(i) notarized statement by the Executive Director or
chief nancial ofcer of the organization in a form prescribed by the
Department;
(ii) certication from a Certied Public Accountant;
or
(iii) HUD approved audit summary; and
(iv) a written narrative describing internal controls
used to create nancial duties and safe guard corporate assets; and
(v) a written narrative describing the conict of in-
terest policy governing employees and development activities and pro-
curement; and
(vi) a written narrative describing the current corpo-
ration’s nancial structure can support housing development activities;
and
(vii) describe the organization’s ability to manage
additional rental development activities, if applicable.
(B) Demonstrated capacity for carrying out activities
assisted with HOME funds, as evidenced by:
(i) documentation that describes the experience of
key staff members who have successfully completed projects similar
to those to be assisted with HOME funds; or
(ii) contract(s) with consultant rms or individuals
who have housing experience similar to projects to be assisted with
HOME funds, to train appropriate key staff of the organization.
(C) Has a history of serving the low income residents
of the Community within the city/place or county which housing to be
assisted with HOME funds is to be located as evidenced by:
(i) documentation of at least one year of experience
in serving that Community; or
(ii) for newly created organizations formed by local
churches, service or community organizations, a statement that docu-
ments that its parent organization has at least one year of experience in
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serving the Community in which the housing to be assisted with HOME
funds is to be located; and
(iii) The CHDO or its parent organization must be
able to document one year of serving the Community in which housing
to be assisted with HOME funds is to be located prior to the date the
PJ provides HOME funds to the organization. In the submission, the
organization must document and describe its history (or its parent or-
ganization’s history) of serving the community in which the housing to
be assisted with HOME funds is to be located by describing and doc-
umenting CHDO eligible activities which it provided (or its parent or-
ganization provided), such as, developing new housing, rehabilitating
existing stock and managing housing stock, or delivering non-hous-
ing services that have had lasting benets for the Community, such as
counseling, food relief, or childcare facilities. The statement in the sub-
mission package must be signed by the president or other ofcial of the
organization.
(8) An Applicant must have the following organizational
structure. The Applicant must maintain at least one-third of its govern-
ing board’s membership for residents of low-income neighborhoods,
other low-income community residents, or elected representatives of
low-income neighborhood organizations in the Applicant’s service
area. Low-income neighborhoods are dened as neighborhoods
where 51 % or more of the residents are low-income. Residents of
low-income neighborhoods do not have to be low income individuals
themselves. If a low-income individual does not live in a low-income
neighborhood as herein dened, the low-income individual must
certify that he qualies as a low-income individual. This certication
is in addition to the afdavit required in subparagraph (B) of this
paragraph. For the purpose of this paragraph, elected representatives
of low-income neighborhood organizations include block groups,
town watch organizations, civic associations, neighborhood church
groups, Neighbor Works organizations and any organization composed
primarily of residents of a low-income neighborhood as herein dened
whose primary purpose is to serve the interest of the neighborhood
residents. Compliance with this paragraph shall be evidenced by:
(A) written provision or statement in the organizations
Bylaws, Charter or Articles of Incorporation;
(B) afdavit in a form prescribed by the Department
signed by the organization’s Executive Director and notarized; and
(C) current roster of all Board of Directors, including
names and mailing addresses. The required one-third low-income res-
idents or elected representatives must be marked on list as such.
(9) The Applicant must provide a formal process for low-
income, program beneciaries to advise the organization in all of its
decisions regarding the design, siting, development, and management
of affordable housing projects. The formal process should include a
system for community involvement in parts of the private nonprot or-
ganization’s service areas where housing will be developed, but which
are not represented on its boards. Input from the low-income com-
munity is not met solely by having low-income representation on the
board. The formal process must be in writing and approved or adopted
by the private nonprot organization, as evidenced by:
(A) organization’s Bylaws; or
(B) written statement of operating procedures approved
by the governing body. Statement must be original letterhead, signed
by the Executive Director and evidence date of board approval; and
(C) A Resolution as prescribed by the Department and
evidence date of board approval.
(10) A local or state government and/or public agency can-
not qualify as a CHDO, but may sponsor the creation of a CHDO. A
private nonprot organization may be chartered by a State or local gov-
ernment, but the following restrictions apply:
(A) The state or local government may not appoint
more than one-third of the membership of the organization’s governing
body;
(B) The board members appointed by the state or local
government may not, in turn, appoint the remaining two-thirds of the
board members;
(C) No more than one-third of the governing board
members may be public ofcials. Public ofcials include elected
ofcials, appointed public ofcials, employees of the participating
jurisdiction, or employees of the sponsoring state or local government,
and individuals appointed by a public ofcial. Elected ofcials
include, but are not limited to, state legislators or any other statewide
elected ofcials. Appointed public ofcials include, but are not limited
to, members of any regulatory and/or advisory boards or commissions
that are appointed by a State ofcial;
(D) Public ofcials who themselves are low-income
residents or representatives do not count toward the one-third mini-
mum requirement of community representatives in subparagraph (A)
of this paragraph; and
(E) Compliance with subparagraphs (A) - (E) of this
paragraph shall be evidenced by:
(i) organization’s Bylaws with evidence date of
board approval;
(ii) Charter; or
(iii) Articles of Incorporation.
(11) If the Applicant is sponsored or created by a for-prot
entity, the for-prot entity may not appoint more than one-third of the
membership of the Applicant’s governing body, and the board members
appointed by the for-prot entity may not, in turn, appoint the remain-
ing two-thirds of the board members, as evidenced by the Applicant’s:
(A) Bylaws with evidence date of board approval;
(B) Charter; or
(C) Articles of Incorporation.
(D) An Applicant may be sponsored or created by a for-
prot entity provided the for-prot entity’s primary purpose does not
include the development or management of housing, as evidenced in
the for-prot organization’s Bylaws. If an Applicant is associated or
has a relationship with a for-prot entity or entities, the Applicant must
prove it is not controlled, nor receives directions from individuals, or
entities seeking prot as evidenced by:
(i) organization’s Bylaws with evidence date of
board approval; or
(ii) Memorandum of Understanding (MOU);
(12) CHDO that are in partnership agreements associated
with the Development must maintain effective Control and decision
making control over the Development. All legally binding ownership
and/or partnership agreements must clearly state the CHDO’s role in
the Development, as evidenced by:
(A) partnership agreement; and/or
(B) ownership agreement; and/or
(C) developer agreement ; and/or
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(D) sponsorship agreement.
(13) Religious or Faith-based Organizations may sponsor a
CHDO if the CHDO meets all the requirements of this section. While
the governing board of a CHDO sponsored by a religious or a faith-
based organization remains subject to all other requirements in this sec-
tion, the faith-based organization may retain control over appointments
to the board. If a CHDO is sponsored by a religious organization, the
following restrictions also apply:
(A) Housing developed must be made available exclu-
sively for the residential use of program beneciaries and must be made
available to all persons regardless of religious afliations or beliefs;
(B) A religious organization that participates in the
HOME program may not use HOME funds to support any inherently
religious activities: such as worship, religious instruction, or prosely-
tizing;
(C) HOME funds may not be used for the acquisition,
construction, or rehabilitation of structures to the extent that those
structures are used for inherently religious activities. Sanctuaries,
chapels, or other rooms which a faith-based CHDO uses as its
principal place of worship are always ineligible for HOME-funded
improvements;
(D) Compliance with subparagraphs (A) - (C) of this
paragraph may be evidenced by:
(i) Organization’s Bylaws;
(ii) Charter; or
(iii) Articles of Incorporation.
(b) An Application for CHDO Certication will only be ac-
cepted if submitted with an Application to the Department for HOME
funds. If all requirements under this section are met, the Applicant will
be certied as a CHDO upon the award of HOME funds by the Depart-
ment. A new Application for CHDO certication must be submitted to
the Department with each new Application for HOME funds under the
CHDO Set-Aside.
(c) Community Housing Development Organizations
(CHDO) that have received an award of HOME funds must submit
recertication documentation every two years. The recertication
documentation is due to the Department biannually on the last day
of the anniversary month in which the Board approved the CHDO
Set-Aside award. The recertication documentation must include, but
is not limited to:
(1) A narrative describing the housing production objec-
tives accomplished over the last 2-year period.
(2) A description of any ongoing/future initiatives.
(3) A statement of objectives for the CHDO over the next
two years.
(4) A timeline and budget describing the completion of any
development activities undertaken by the CHDO within the last two
years.
(5) An organizational chart listing current personnel and a
brief description of each individual’s position, primary responsibilities
and authority in the organization.
(6) A written statement indicating how the current organi-
zation’s nancial structure can support housing development activities
in the future.
(7) A written statement describing how the CHDO will
continue to leverage other resources in the future.
(8) A written statement describing ways in which the De-
partment can assist your organization through technical assistance, ca-
pacity building, and/or training.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER F. AWARD AND CONTRACTS
10 TAC §§53.70 - 53.73
The Texas Department of Housing and Community Affairs (De-
partment) proposes new Chapter 53, Subchapter F, §§53.70 -
53.73, concerning the HOME Program. These new sections are
proposed in order to allow public comment and adoption of new
rules governing the HOME Program, to coordinate the adoption
of new HOME rules with new rules being adopted as part of the
2008 rule cycle and to implement changes enacted during the
80th Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that, for
the rst ve-year period the proposed new sections are in effect,
there will be no scal implications for state or local governments
as a result of enforcing or administering these new sections.
Mr. Gerber has also determined that, for each year of the rst
ve-years the proposed new sections are in effect, the public
benet anticipated as a result of enforcing the new sections will
be to permit the adoption of new rules to enhance the State’s abil-
ity to provide decent, safe, and sanitary housing administered by
the Department. There will be no effect on small businesses or
persons. There is no anticipated economic cost to persons who
are required to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24, 2007 and October 5, 2007 to receive public input on
these proposed new sections. More information on the public
hearings can be found at http://www.tdhca.state.tx.us. Written
comments may be submitted to Texas Department of Housing
and Community Affairs, 2008 Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by e-mail to the following address:
2008rulecomments@tdhca.state.tx.us, or by fax to (512) 475-
3978. All comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306, which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.70. Process for Awards.
(a) All recommendations for awards will be presented to the
Committee before presentation to the Board. All Applications must
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comply with all applicable program requirements or regulations estab-
lished in 24 CFR Part 92 and in this chapter.
(b) Applicants applying in response to an Open Application
Cycle will be prioritized for recommendation to the Board based on the
process described in §53.48 of this chapter and as otherwise specied
in the NOFA.
(c) Applicants applying in response to a Competitive Applica-
tion Cycle will be ranked by highest score per Program Activity, per
Uniform State Service Region and Area Type, unless otherwise speci-
ed in the NOFA.
(1) If sufcient qualied Applications are not received for
a Program Activity in a Uniform State Service Region and Area Type,
the funds will be redirected to the next Uniform State Service Region
that had a higher number of qualied Applicants for that same Program
Activity type, unless otherwise specied in the NOFA.
(2) If sufcient Applications are not received in a Uniform
State Service Region and Area Type for a Program Activity, the funds
will be redirected to the Uniform State Service Region and Area Type
with the highest number of qualied Applicants for another Program
Activity type, unless otherwise specied in the NOFA.
(d) In the event of a tie between two or more Applicants, the
Department reserves the right to determine which Application will re-
ceive a recommendation for funding, or as otherwise specied in the
NOFA. Tied Applicants may also receive a partial recommendation for
funding.
(e) When the remainder of the allocation for an allocation
within a Uniform State Service Region is insufcient to completely
fund the next ranked Application in the Program Activity or Uniform
State Service Region, it is within the discretion of the Department to:
(1) award a partial amount to the next ranked Application,
reducing the scope of the Application proportionally;
(2) make necessary adjustments to fully fund the Applica-
tion; or
(3) transfer the remaining funds to other Program Activi-
ties or Uniform State Service Regions.
(f) Applications may also receive a partial recommendation
for funding. A minimum award amount may be established to ensure
feasibility.
(g) Applications receiving a favorable EARAC recommenda-
tion are presented to the Board for approval, pending the availability
of HOME funds.
(h) Applicants may appeal on the decision regarding their Ap-
plications in accordance with §1.7 of this title.
(i) Board approval of the award of any HOME funds, acqui-
sition or construction activities will be conditional upon a completed
Loan closing and any other conditions deemed necessary by the De-
partment.
§53.71. Contract Required after Award.
Any Program Activity funded under this program will be governed by
a written Contract that identies the terms and conditions related to the
awarded funds. The Contract will not be effective until executed by all
parties to the Contract. Any amendments must be in writing and are
subject to the requirements of this Chapter.
§53.72. Contract Terms.
(a) Unless otherwise changed by agreement of the parties in a
Contract or the applicable NOFA, the terms found in Contract shall be
consistent with the following and performance under the Contract will
be evaluated with the following benchmarks:
(1) OCC Program Activity. The Contract term will not ex-
ceed 22 months. Performance under the Contract term will be based
on the following benchmarks from the Contract begin date:
(A) 6 months, exempt administrative and broad review
environmental clearance must be complete, and if not tiering, the rst
Household to be assisted must be environmentally cleared;
(B) 8 months, Authority to Use Grant Funds must be
fully executed and all Households to be assisted must be environmen-
tally cleared;
(C) 12 months, 100% of funds must be committed to
Households to be assisted;
(D) 15 months, 100% of Household’s Loans must be
closed, if applicable;
(E) 20 months, 100% of construction must be complete
for all Households to be assisted; and
(F) 22 months, 100% funds drawn and 100% of match
requirement supplied.
(2) HBA Program Activity. The Contract term will not ex-
ceed 24 months. Performance under the Contract term will be based
on the following benchmarks from the Contract begin date:
(A) 6 months, exempt administrative and environmen-
tal clearance must be complete for at least one Household to be assisted;
(B) 12 months, environmental clearance must be com-
plete for at least 50% of the Households to be assisted, 50% of funds
must be committed, 25% of funds drawn, and 25% of match supplied;
(C) 18 months, environmental clearance must be com-
plete for at least 75% of the Households to be assisted, 75% of funds
must be committed, 50% of funds drawn, and 50% of match require-
ment supplied; and
(D) 24 months, 100% of funds must be committed,
100% of funds drawn, and 100% of matched supplied.
(3) TBRA Program Activity. The Contract term will not
exceed 36 months. Performance under the Contract term will be based
on the following benchmarks from the Contract begin date:
(A) 6 months, exempt administrative environmental
clearance must be complete and application intake complete for 30%
for Households to be assisted;
(B) 9 months, application intake complete for 75% for
Households to be assisted;
(C) 12 months, 100% of funds must be committed to
Households to be assisted and 25% of funds drawn;
(D) 18 months, 100% of funds already committed and
35% of funds drawn;
(E) 24 months, 100% of funds already committed and
50% of funds drawn; and
(F) 36 months, 100% of funds already committed and
100% of funds drawn.
(4) Rental Housing Development and Single Family Hous-
ing Development Program Activity. The Contract term will not exceed
36 months based on the size of the development and length of the De-
velopment period. Performance under the Contract term will be based
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on benchmarks established in the Contract and specic to the Develop-
ment. Repayment of Loans or affordability periods will extend beyond
the Contract end date depending on the Final Rule and Chapter 2306
requirements.
(5) CHDO Pre-Development Loans. The initial contract
term will not exceed 24 months. Repayment is expected from devel-
opment funds if development is begun prior to 24 months.
(b) Revised benchmarks and/or lower percentages, due to ex-
tenuating or unforeseeable circumstances, may be allowed and as ap-
proved by the Department.
§53.73. Contract Amendments.
(a) Amendment requests to be approved by the Executive Di-
rector of the Department are allowable under the following circum-
stances:
(1) Time extensions. The Executive Director may collec-
tively provide up to one six-month extension to the end date of any
Contract. Any additional time extension granted by the Executive Di-
rector shall include a statement by the Executive Director relating to
unusual and non foreseeable circumstances that warrant more than a
six-month extension. If the extension is longer than six months and the
Executive Director determines that a statement related to unusual or
non-foreseeable circumstances can not be issued, it will be presented
to the Board for approval, approval with modications, or denial of the
requested extension; and
(2) Increase in funds. In the case of a modication or
amendment to the dollar amount of the Contract, such modication or
amendment does not increase the dollar amount by more than 25% of
the original Contract or $50,000, whichever is greater. Modications
and/or amendments that increase the dollar amount by more than
25% of the original Contract or $50,000, whichever is greater; or
signicantly decrease the benets to be received by the Department,
in the estimation of the Executive Director, will be presented to the
Board for approval.
(b) If the Administrator or Development Owner fails to meet
the Contract term or benchmark requirements and does not seek, or is
not granted, a Contract amendment for an extension of a benchmark or
the entire term, the awarded funds related to the lack of performance
may be entirely or partially deobligated at the Department’s sole dis-
cretion.
(c) Waiver. The Board, in its discretion and within the limits of
federal and state law, may waive any one or more of the requirements
of this Chapter if the Board nds that waiver is appropriate to fulll the
purposes or policies of Chapter 2306, Texas Government Code, or for
good cause, as determined by the Board.
(d) Accounting Requirements. Within 60 days after the Con-
tract end date, the Administrator or Development Owner shall provide
a full accounting of funds expended under the terms of the Contract.
Failure of an Administrator or Development Owner to provide full ac-
counting of funds expended under the terms of a Contract shall be suf-
cient reason for the Department to deny any future Contract to the
Administrator or Development Owner.
(e) Individual benchmarks. Each benchmark is an individual
term and subject to the amendment processes. An interim benchmark
extension may or may not extend the entire Contract at the Depart-
ment’s discretion.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER G. LOANS AND CONTRACT
ADMINISTRATION
10 TAC §§53.80 - 53.86
The Texas Department of Housing and Community Affairs pro-
poses new Chapter 53, Subchapter G, §§53.80 - 53.86, con-
cerning the HOME Program. These new sections are proposed
in order to allow public comment and adoption of new rules gov-
erning the HOME Program, to coordinate the adoption of new
HOME rules with new rules being adopted as part of the 2008
rule cycle and to implement changes enacted during the 80th
Regular Session of the Texas Legislature.
Mr. Michael Gerber, Executive Director, has determined that for
the rst ve-year period the new sections are in effect there will
be no scal implications for state or local governments as a result
of enforcing or administering these new sections.
Mr. Gerber has also determined that for each year of the rst
ve-years the new sections are in effect the public benet antic-
ipated as a result of enforcing the new sections will be to permit
the adoption of new rules to enhance the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with these new sections as proposed.
Public hearings will be held across the state between Septem-
ber 24 and October 5 to receive public input on these new
sections. More information on the public hearings can be
found at http://www.tdhca.state.tx.us. Written comments may
be submitted to Texas Department of Housing and Community
Affairs, 2008 Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, by e-mail to the following address: 2008rulecom-
ments@tdhca.state.tx.us, or by fax to (512) 475-3978. All
comments must be received by October 10, 2007.
The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provide the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§53.80. Documents Supporting Mortgage Loans.
(a) Administrators and Development Owners must not pro-
ceed or allow a contractor to proceed with construction, including
demolition, on any Activity, Project or Development without rst
completing the required environmental clearance procedures and Loan
closing with the Department.
(b) A mortgage Loan shall be evidenced by a mortgage or deed
of trust note or bond and by a mortgage that creates a lien on the housing
32 TexReg 6950 October 5, 2007 Texas Register
development and on all real property that constitutes the site of or that
relates to the housing development.
(c) A note or bond and a mortgage or deed of trust:
(1) must contain provisions satisfactory to the Department;
(2) must be in a form satisfactory to the department; and
(3) may contain exculpatory provisions relieving the bor-
rower or its principal from personal liability if the department agrees.
(d) For each Loan made for the Development of multifamily
housing with funds provided to the state under the Cranston-Gonza-
lez National Affordable Housing Act (42 USC §§12701, et seq.), the
department shall obtain a mortgagee’s title policy in the amount of the
loan. The Department may not designate a specic title insurance com-
pany to provide the mortgagee title policy or require the borrower to
provide the policy from a specic title insurance company. The bor-
rower shall select the title insurance company to close the loan and
to provide the mortgagee title policy. Award amount for disaster relief
shall not exceed $500,000 per State declared disaster, or as may be oth-
erwise allowed by the Board. Only one application per affected Unit
of General Local Government may be submitted for each designated
disaster. Public Housing Authorities (PHAs) and Nonprot organiza-
tions may only act as an Applicant, in lieu of the Unit of General Local
Government, if they are so designated by the affected Unit of General
Local Government.
(e) Documentation required for OCC and HBA with Rehabili-
tation Loans: The Administrator must ensure the following documents
are submitted to the Department in order to request Loan documents be
prepared for the Household:
(1) An as-is and nal appraisal or an as-is and as-built ap-
praisal no older than ninety (90) days;
(2) A title commitment no older than ninety (90) days that
evidences no tax lien, no child support lien, no mechanic or material-
men’s lien;
(3) Tax certicate no older than ninety (90) days that evi-
dences a current paid status, and in the case of delinquency, evidence
of an approved payment plan with the taxing authority and evidence
that the payment plan is current;
(4) Life event documentation, as applicable;
(5) A copy of the original contract for deed, for contract for
deed conversion Loan; and
(6) A current payoff statement, for contract for deed con-
version Loan.
(f) Trailing documentation requirements for HBA Loans for
downpayment and closing cost assistance. Within ninety (90) days af-
ter the Loan closing date, the Administrator or Development Owner
must submit to the Department the original recorded deed of trust and
transfer of lien, if applicable. Failure to submit these documents within
ninety (90) days after the Loan closing date will result in the Depart-
ment withholding payment for disbursement requests.
§53.81. General Contract Administration.
All Administrators and Development Owners must use the forms pro-
vided on the Department’s website and comply with the Department’s
procedural and documentation requirements as outlined in the HOME
Program Manual and in this section including, but not limited to:
(1) Contract must be signed and executed by all appropriate
authorized parties;
(2) Attend training as required by the Department;
(3) Develop and comply with written procurement selec-
tion criteria and committees;
(4) Procure consultants, if applicable. Consultants may not
participate in or direct any part of the process for procuring consultants;
(5) Complete all applicable Department Contract System
access request forms and requirements;
(6) Perform environmental clearance procedures before
committing or expending funds to a Project or Activity, performing
any construction activities, including demolition, or the occurrence of
the Loan closing, if applicable;
(7) Develop and comply with written accounting, report-
ing, ling, and documentation procedures;
(8) Develop and comply with written applicant intake and
selection criteria for and ensure program eligibility which must include,
but is not limited to:
(A) Homeownership, if applicable;
(B) Income eligibility;
(C) Assisted Households must be located within the
Administrator’s Service Area, as dened by the Contract;
(D) Property taxes are current, if applicable; and
(E) Assist Special Needs Households, if applicable.
(9) Develop and comply with afrmative marketing proce-
dures in accordance with the Final Rule;
(10) Complete applicant intake and applicant selection.
Notify each applicant Household in writing of either acceptance or
denial of HOME assistance within sixty (60) days following receipt of
the intake application;
(11) Ensure that no Conict of Interest exists between
Households to be assisted and Persons designated to receive or assist
with the application intake process;
(12) Document and verify all income and asset eligibility
requirements for the Household to be assisted;
(13) Ensure compliance with applicable audit certication
requirements;
(14) Ensure that the demolition and removal of all dilapi-
dated units on the lot occurs prior to the Household’s occupancy of the
Newly Constructed or Rehabilitated housing unit;
(15) Ensure and verify that each building construction con-
tractor performing activities in the amount of $10,000 or more under the
Contract is registered and maintains good standing with the Texas Res-
idential Construction Commission in accordance with 16 TAC, Subtitle
C, §16.001;
(16) Ensure and verify that each housing unit being reha-
bilitated in the amount of $10,000 or more under the Contract is reg-
istered with the Texas Residential Construction Commission in accor-
dance with 16 TAC, Subtitle C, §426.003;
(17) Provide building construction contractor oversight
and ensure builder’s risk coverage is provided;
(18) Ensure that the demolition of any housing unit does
not occur less than 4 (four) months prior to the Contract end date;
(19) Ensure compliance with applicable construction or
property standards and lead-based paint requirements;
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(20) Conduct appropriate property inspections and docu-
mentation in accordance with applicable program requirements;
(21) Submit required documentation and electronic re-
quests for Project setups and disbursement requests to the Department;
(22) Submit support documentation for Project setups and
disbursement requests within thirty (30) days of electronic submission
to the Department;
(23) Submit all Project setups and support documentation
for Households to be assisted no later than ninety (90) days prior to the
Contract end date;
(24) Submit required Match documentation to the Depart-
ment;
(25) Not retain Program Income of any kind, including Pro-
gram Income to fund other eligible HOME Activities;
(26) Submit any Program Income received to the Depart-
ment within ten (10) days of receipt;
(27) Return any refunds to the Department’s accounting di-
vision and include a written explanation of the return of funds, the Con-
tract number, name of Administrator or Development Owner, Activity
address and Activity number referenced on the check;
(28) Submit required documentation for Project comple-
tion reports and certicate of Contract Completion no later than sixty
(60) days from the Contract end date; and
(29) Complete the terms of the Contract.
§53.82. Conict of Interest.
The Conict of Interest provisions in 24 CFR §92.356 apply to any
Person who is an employee, agent, consultant, ofcer, or elected of-
cial or appointed ofcial of the Department, Administrator or Develop-
ment Owner. All Administrators and Development Owners must com-
ply with procedures to submit a request to the Department to grant an
exception to any conicts prohibited by 24 CFR §92.356. The request
submitted to the Department must include a disclosure of the nature
of the conict, accompanied by an assurance that there has been public
disclosure of the conict and a description of how the public disclosure
was made. No HOME funds can be used to assist a Household until
HUD has granted an exception to the Conict of Interest provisions.
§53.83. Procurement.
(a) All Administrators acting in the capacity of State Recipi-
ents must comply with procurement requirements and regulations es-
tablished under 24 CFR Part 84 pertaining to the HOME Program, 24
CFR Part 92, Chapter 2254, Texas Government Code, and the HOME
Program Manual, as well as any other applicable state and/or local pro-
curement requirements.
(b) Administrators acting in the capacity of Subrecipients must
comply with procurement requirements and regulations established un-
der 24 CFR Part 85 pertaining to the HOME Program, as well as any
other applicable state and/or local procurement requirements.
(c) Procurement procedures and the selection process must be
integrated into the Administrator’s HOME program and must comply
with federal, state, and local procurement requirements. The Adminis-
trator must have a written code of conduct governing employees, of-
cers, or agents engaged in administering a HOME Contract and appoint
a Procurement Ofcer to manage the bid process.
(d) Procedures established for procurement of building con-
struction contractors may not include requirements for the provision of
general liability insurance coverage for an amount to exceed the value
of the contract.
(e) HOME funds may not be used to directly or indirectly em-
ploy, award contracts to, or otherwise engage the services of any service
provider or vendor during any period for which the service provider or
vendor has been debarred, suspended, or designated as ineligible on the
federal Excluded Parties Listing System.
(f) Building construction contractors must be procured using
a formal sealed bid procedure for single family New Construction or
Rehabilitation Activities or Projects.
(g) Professional service providers must be procured using an
open competitive procedure for single family New Construction or Re-
habilitation Activities or Projects. Professional services may not be
procured based solely on the lowest priced bid. Consultants may not
participate in or direct the process of procurement for consultants.
(h) Goods and services other than professional services and
building construction contractors, for an amount less than $100,000
may be procured using documented price quotation procedures.
§53.84. Project Setups and Disbursement Requests.
All Administrators and Development Owners must comply with pro-
cedures and timeframes established by this Chapter and the HOME
Program Manual to submit requests for Project setup and disburse-
ment requests and support documentation required by the Department.
The Department reserves the right to request additional documentation
or clarication from the Administrator or Development Owners. Re-
quests must be made electronically and submitted in accordance with
applicable benchmarks to the Department using the online TDHCA
Contract System database as dened in the "TDHCA Contract System
Users Guide."
§53.85. Soft Cost Limitations.
(a) The Department has established cost guidelines and limi-
tations for soft costs related to the OCC and HBA Program Activities.
(1) These costs are maximums per Activity or Project and
may not be exceeded without approval by the Department. Upon prior
approval of the Department, exceptions may be allowed in the case of
Rehabilitation activities for lead-based paint hazard reduction and/or
relocation.
(2) Contract Administrators must certify that the amount
being disbursed is for the actual amount of costs.
(3) Costs that may be categorized as either a project cost or
an administrative cost are identied below. No duplicate disbursement
of costs is allowed. Costs may only be disbursed as either a project
cost or administrative cost but not both. Additionally, costs may only
be disbursed once per occurrence when providing both acquisition and
construction type of assistance to the same Project or Activity as may
take place with, but not limited to, contract for deed conversions.
(4) Unless otherwise noted, all items are limited to one (1)
occurrence per Project or Activity.
Figure: 10 TAC §53.85(a)(4)
(b) The allowable activities for each cost category are dened
as follows:
(1) Afrmative marketing plan is the cost incurred to de-
velop a written plan for ensuring that marketing, advertising, and out-
reach activities are provided to all protected classes and to the popula-
tions being served by the Contract. This includes the development of
advertising materials and hand-outs and public presentation;
(2) Application intake and processing is the cost incurred
for the completion of all intake application documentation and forms,
verication of all sources of income, employment verication, asset
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verication and imputation and re-verication of all expired documen-
tation. This includes all Department-required forms, worksheets, ad-
dendums and certications required for the household’s application in-
take and processing;
(3) Appraisal is the cost incurred in obtaining appraisals
prepared by an independent, state-licensed real estate appraiser;
(4) Construction and disbursement documentation prepa-
ration is the cost incurred in the preparation of forms required by the
Department that are related to construction or disbursement documen-
tation and include electronic entry into the TDHCA Contract System,
support documentation preparation and completion of Department-re-
quired forms including, but not limited to, the Contractor Request for
Payment, Lien Waiver Afdavits, Final Bills Paid Afdavit and Certi-
cation of Completion;
(5) Environmental review is the cost incurred for the prepa-
ration and completion of all required forms, checklists and certica-
tions, publication activities and Request for Release of Funds and Find-
ing of No Signicant Impact and Eight Step Process, if applicable;
(6) Exempt administrative environmental is the cost
incurred in the completion of an exemption form for administrative
expenses;
(7) Final inspection is the cost incurred in performing a -
nal walk through and physical inspection of the assisted housing unit
noting any decient items that must be corrected before nal payment
and the completion of any Department-required forms or checklists.
(8) Financial management is the cost incurred in the man-
agement of all project and program accounts using a fund type account-
ing system that can trace each expense to an individual Project or to
the program as a whole and ensures compliance with OMB circulars.
A written or printed journal of all transactions including receipt and
disbursement of funds should be included;
(9) Homebuyer counseling is the cost incurred to provide
a minimum of eight hours of counseling provided by a certied home-
buyer counselor. Instruction may include, but is not limited to, nan-
cial management, credit management, homebuyer education, and/or
job training;
(10) Information services is the cost incurred to provide
information to homeowners, prospective homebuyer and/or tenants.
These may include the following:
(A) Fair housing--cost incurred to provide information
to prospective homebuyers and tenants (not applicable to OCC);
(B) Loan procedures--cost incurred to provide informa-
tion pertaining to fair lending practices, loan requirements, and closing
procedures to participants in OCC and HBA (not applicable to TBRA);
(C) Warranty (Project cost only)--cost incurred to pro-
vide an explanation of the builder’s homeowner warranty (must com-
ply with Texas Residential Construction Commission requirements) to
households assisted with Reconstruction or Rehabilitation activities;
(D) Lead-based paint--cost incurred to provide
lead-based paint hazard notication to all applicants in all HOME
Program Activities;
(11) Initial inspection is the cost incurred in the comple-
tion of the initial physical inspection of the housing unit to be as-
sisted and Department-required forms and checklists. The inspection
must identify all health and safety concerns regarding the housing unit,
all sub-standard conditions that require repair or replacement to com-
ply with applicable codes and standards and the TMCS, and provide
enough detail to complete a work write-up, and if applicable, a justi-
cation of Reconstruction;
(12) Plans are the cost incurred to obtain a complete set of
plans shall include a site plan for each housing unit showing known
easements and lot set-backs, a oor plan, a front elevation, a founda-
tion plan, a plumbing and electrical plan and a mechanical and energy
efciency plan. If these plans are purchased from or donated by a li-
censed architect or engineer they should bear the appropriate stamp.
While builders may require less complete plan sets and it is understood
that some of these details may be combined on the same sheet, any
plans set that does not include this level of detail will be pro-rated ac-
cordingly;
(13) Pre-construction conference is the cost incurred in
conducting a meeting with the homeowner and building construction
contractor to explain and discuss the construction process being
undertaken. This meeting should include a description of construc-
tion activities and procedures, expectations of the nal product, an
explanation of the roles and duties for all parties, detail and review
of the timelines and contractual milestones, required access and use
of utilities, provision of appropriate security measures, selection
of products and improvements to be provided, and a discussion of
appropriate handicap accessibility features;
(14) Procurement of contractor is the cost incurred in the
preparation of bid documents, pre-bid advertising, conducting of the
pre-bid conference, the verication of required builder certications,
conducting of the walk-through of housing units to be assisted, con-
ducting checks of bidder qualications and references, conducting bid
opening including keeping minutes and tabulations, the review of the
bids, conducting contract negotiation and verication, the notication
of award and the completion of any Department-required forms;
(15) Procurement of professional service provider is the
cost incurred to procure a professional service provider (i.e. consul-
tant). The Administrator must use negotiated bidding procedures for
the procurement of professional service providers (i.e. consultants) and
provide for independent procurement of professional service providers
(i.e. consultants may not participate in any aspect of procuring consul-
tants);
(16) Progress inspections is the cost incurred in performing
inspections at logical points during the construction process or prior to
approving each draw that verify quality and completeness of work to
date and are signed by the inspector, homeowner, and Contract Admin-
istrator. Logical points of inspection include but are not limited to:
(A) Foundation--prior to pouring a monolithic founda-
tion and after initial curing or alternatively after completion of piers,
(B) Framing--completion of framing,
(C) Rough-in--after completion of electrical and
plumbing but before covering and placement of xtures, and
(D) Substantial completion;
(17) Progress inspections should each require at least
one hour and include inspection forms, led notes, sketches, and
photographs adequate for verication of that stage of completion;
(18) Project documentation preparation is the cost incurred
in the preparation of forms required by the Department that are not re-
lated to income eligibility or construction and include, but are not lim-
ited to, the TDHCA Contract System Access Request, Direct Deposit
Authorization, Texas Application for Payee Identication, and Audit
Certication;
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(19) Property inspections is the cost incurred to perform
an inspection of the subject property in order to certify that no sub-
standard conditions exist according to TMCS using the Department’s
forms;
(20) Punch list verication inspection is the cost incurred
in performing a nal physical inspection of the assisted housing unit to
verify the completion of punch list items only;
(21) Recordkeeping is the cost incurred to develop, prepare
and maintain a recordkeeping system in the order prescribed by the
Departments which includes three separate types of ling for program,
environmental, and project areas;
(22) Schedule of values is the cost incurred to prepare a
line-item description of each work activity and its associated cost and
enter electronically into the Department’s Contract System as the bud-
get;
(23) Specication manual is the cost incurred to prepare or
obtain a single generic manual to be used for multiple sites or projects
detailing the methods and materials to be used on all construction jobs.
The homeowner’s choices may be included but should be detailed for
each job. All trade areas and construction activities must be included
in the specication manual. In cases where there are no local require-
ments for specications and TMCS are used, no additional cost should
be requested for disbursement;
(24) Work write-up is the cost incurred to prepare or obtain
a complete description of the work activity specic to Rehabilitation re-
quired to bring the entire structure into compliance with the applicable
construction standards. It must include all units of measurement, mate-
rials to be used, methods of application, and all necessary construction
detail and/or may be used in conjunction with a specication manual;
and
(25) Work write-up/cost estimate is the cost incurred in per-
forming the Feasibility Analysis which is a budgetary justication for
Reconstruction which compares the cost of Rehabilitation to the re-
placement costs of a housing unit and in the completion of Depart-
ment-required forms. The analysis must include a summary of the steps
and costs required to correct the deciencies identied in the initial in-
spection.
(c) Notwithstanding the limitations of subsection (a) of this
section, the total of all soft costs for each Project or Activity is lim-
ited based on the maximum amount of assistance allowed for the hous-
ing unit and is calculated as a percentage of the hard or project costs for
each Activity or Project. For example, a household that is eligible to be
assisted with an OCC Reconstruction amount of assistance of $67,500,
the maximum amount of total soft costs is derived by dividing $67,500
by 1.09 and then subtracting this amount from $67,500, which equals
$5,573.39. There is no minimum percentage for soft costs per hous-
ing unit. These percentages are the maximums allowed per Activity or
Project and may not be exceeded without approval by the Department.
Upon prior approval of the Department, exceptions may be allowed in
the case of Rehabilitation activities for lead-based paint hazard reduc-
tion and/or relocation.
Figure: 10 TAC §53.85(c)
§53.86. Performance Reviews and Sanctions.
The Department may review and monitor the performance of Admin-
istrators and Development Owners in carrying out its responsibilities
in accordance with the Contract, this Chapter, the Final Rule and any
other applicable federal and state requirements.
(1) Performance reviews. If the Department determines
that the Administrator or Development Owner has not met any terms
of the Contract or benchmark requirements, the Administrator or De-
velopment Owner will be given notice of this determination and an
opportunity to demonstrate, within the time prescribed by the Depart-
ment and on the basis of substantial facts and data at the Department’s
discretion, that it has done so. If Administrator or Development Owner
fails to demonstrate to the Department’s satisfaction that it has met any
terms of the Contract or benchmark requirements, the Department will
take corrective or remedial action up to and including termination of
the Contract, deobligation of funds and denial of any future Contract
to the Administrator or Development Owner.
(2) Corrective and remedial actions. Corrective or reme-
dial actions for a performance deciency are designed to prevent a con-
tinuation of the deciency; mitigate, to the extent possible, its adverse
effects or consequences; and prevent its recurrence. The Department
will instruct the Administrator or Development Owner to submit and
comply with proposals for action to correct, mitigate and prevent a per-
formance deciency, including but not limited to:
(A) preparing and following a schedule of actions for
carrying out the affected activities, consisting of timetables necessary
to implement the affected activities;
(B) canceling or revising Activities likely to be affected
by the performance deciency, before expending HOME funds for ad-
ditional Activities;
(C) repayment of HOME funds that were expended on
ineligible Activities;
(D) suspending disbursement of HOME funds for af-
fected Activities and/or the total Contract amount; and
(E) sanction the Administrator or Development Owner
from receiving funds for two (2) years from the date of monitoring
report.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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10 TAC §§60.201 - 60.211
The Texas Department of Housing and Community Affairs (De-
partment) proposes new 10 TAC Chapter 60, Subchapter B,
§§60.201 - 60.211, concerning Accessibility Requirements. The
new sections are proposed to ensure that the accessibility policy
conforms to other Department rules that are being revised in the
2008 rule cycle and to implement changes enacted during the
80th Regular Session of the Texas Legislature.
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Michael Gerber, Executive Director, has determined that, for the
rst ve-year period the proposed new sections are in effect,
there will be no scal implications for state or local governments
as a result of enforcing or administering these new sections.
Mr. Gerber has also determined that, for each year of the rst
ve-years the proposed new sections are in effect, the public
benet anticipated as a result of enforcing the new sections will
be the more consistent delivery of accessible affordable hous-
ing and a Fair Housing policy that coordinates and conforms
with other Department rules that are undergoing revision as part
of the 2008 rule cycle. There will be no effect on small busi-
nesses or persons. There is no anticipated economic cost to
persons who are required to comply with these new sections as
proposed.
Public hearings will be held across the state between Septem-
ber 24, 2007 and October 5, 2007 to receive public input on
these proposed new sections. More information on the public
hearings can be found at http://www.tdhca.state.tx.us. Written
comments may be submitted to Texas Department of Housing
and Community Affairs, 2008 Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, by e-mail to the following address:
2008rulecomments@tdhca.state.tx.us, or by fax to (512) 475-
3978. All comments must be received by October 10, 2007.
The new sections are proposed pursuant to authority granted in
Chapter 2306 of the Texas Government Code and the Internal
Revenue Code of 1986, §42, as amended, and related Inter-
nal Revenue Service Regulations which provide the Department
with the authority to adopt rules governing the administration of
the Department and its programs.
No other statutes, articles, or codes are affected by these pro-
posed new sections.
§60.201. Scope.
(a) The purpose of this subchapter is to provide guidance about
and to ensure compliance with the requirements of §504 of the 1973
Rehabilitation Act and the Fair Housing Act in the alteration or con-
struction of multifamily housing projects by recipients of funding from
the Texas Department of Housing and Community Affairs ("the depart-
ment").
(b) No otherwise qualied individual with a disability shall,
solely by reason of their disability, be excluded from the participation
in, be denied the benets of, or be subjected to discrimination under
any program or activity receiving Federal nancial assistance from the
Department of Housing and Urban Development through the depart-
ment. (Source: 24 CFR §8.1(a), 24 CFR §8.20.)
(c) This subchapter applies to all of the programs and activi-
ties of recipients of federal nancial assistance from the Department of
Housing and Urban Development through the programs and activities
of the department and/or any other program required to meet §504 of
the 1973 Rehabilitation Act under state law. (Source: Texas Govern-
ment Code §2306.6722 and §2306.6730, 24 CFR §8.2. See also the
Civil Rights Restoration Act of 1987, 20 U.S.C. §794 (b), March 22,
1988, (the amendments "make clear that discrimination is prohibited
throughout entire agencies or institutions if any part receives Federal
nancial assistance. "S. Rep. No. 64, 100th Cong., 2d Sess. 4 (1988)
and Texas Government Code Chapter 2306.)
(d) This subchapter does not apply to entities which only par-
ticipate in the Housing Choice Voucher or the Enhanced Voucher pro-
grams and receive no other federal nancial assistance, except that
these entities are covered by the Fair Housing Act’s prohibitions against
discrimination, including the requirements that such entities permit rea-
sonable modications to existing premises; make reasonable accom-
modations to rules, policies, practices, or services, when such accom-
modations may be necessary to afford such person equal opportunity to
use and enjoy a dwelling; and, for those properties that were designed
and constructed for rst occupancy after March 13, 1991, compliance
with the Fair Housing Act’s provisions for accessible design and con-
struction of new multifamily housing. See §60.207 of this subchapter.
(Source: 24 CFR §8. 3 Denitions: Denition of Recipient.)
(e) This subchapter does not apply to contracts for the procure-
ment of goods or services by the department. (Source: 24 CFR §8.3,
Denition of Federal Financial Assistance.)
(f) There are additional requirements for compliance with
§504 of the 1973 Rehabilitation Act; Title VI of the Civil Rights Act of
1964; the Fair Housing Act; the Americans with Disabilities Act; and
other civil rights laws, regulations and Executive Orders by recipients
of federal nancial assistance. This subchapter addresses only the
requirements relating to physical accessibility in new construction,
alterations, and reasonable accommodations under §504 and the Fair
Housing Act. Other disability-related requirements include:
(1) Operating housing that is not segregated based upon
disability or type of disability, unless authorized by federal statute or
executive order;
(2) Providing auxiliary aids and services necessary for ef-
fective communication with persons with disabilities; and
(3) Operating programs in the most integrated setting ap-
propriate to the needs of qualied individuals with disabilities. See 24
CFR Part 8 for complete information. (Source: 24 CFR §8.4.)
(g) These rules are to be performed in conjunction with the
rules found in Chapter 60, Subchapter A, of this title.
§60.202. Denitions.
(a) The following terms are used for purposes of this subchap-
ter:
(1) Accessible route--A continuous unobstructed path con-
necting accessible elements and spaces in a facility or building that
complies with the space and reach requirements of an applicable ac-
cessibility standard. In cases of rehabilitation, an accessible route is
not required to serve units that are occupied by persons with hearing or
vision impairments. (Source: 24 CFR §8.3 Denitions. Denition of
Accessible Route.)
(2) Alteration--Any physical change in a facility or its per-
manent xtures or equipment. It includes, but is not limited to, re-
modeling, renovation, rehabilitation, reconstruction, changes or rear-
rangements in structural parts and extraordinary repairs. It does not
include normal maintenance or repairs, reroong, interior decoration,
or changes to mechanical systems. (Source: 24 CFR §8.3 Denitions.
Denition of Alteration.)
(3) Disability--A physical or mental impairment that sub-
stantially limits one or more major life activities; or having a record of
such an impairment; or being regarded as having such an impairment.
Nothing in this subpart requires that a dwelling be made available to an
individual whose tenancy would constitute a direct threat to the health
or safety of other individuals or whose tenancy would result in sub-
stantial physical damage to the property of others. (Source: 24 CFR
§8.3 Denitions. Denition of Individual with Handicaps. 24 CFR
§§100.201, 202 (d).)
(4) Federal nancial assistance--Any assistance provided
or otherwise made available by the department through any grant, loan,
contract or any other arrangement, in the form of:
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(A) Funds;
(B) Services of personnel; or
(C) Real or personal property or any interest in or use
of such property, including transfers or leases of the property for less
than fair market value or for reduced consideration. (Source: 24 CFR
§8.3 Denitions. Denition of Federal Financial Assistance.)
(D) Multifamily housing project--A project identied
under a single project number that includes ve or more dwelling units.
It does not include a single family development. A project includes
the whole of one or more residential structures and appurtenant struc-
tures, equipment, roads, walks, and parking lots which are covered by
a single contract or application for assistance, or which are treated as
a whole for processing purposes, whether or not located on a common
site. (Source: 24 CFR Denitions. Denition of multifamily housing
project and denition of project. ADAPT v. Philadelphia Housing Au-
thority, 2000 U.S. Dist. LEXIS 5380 (E.D. PA 2000).)
(E) Recipient--Includes a subrecipient and means any
State or its political subdivision, any instrumentality of a State or its po-
litical subdivision, any public or private agency, institution, organiza-
tion, or other entity, or any person to which Federal nancial assistance
is extended for any program or activity directly or through another re-
cipient, including any successor, assignee, or transferee of a recipient,
but excluding the ultimate beneciary of the assistance. Recipients in-
clude private entities in partnership with recipients to own or operate
a program or service. (Source: 24 CFR §8.4 Denitions. Denition of
recipient.)
(F) Replacement cost--The total development cost for
construction and equipment for a newly constructed housing facility
of the size and type being altered. Construction and equipment costs
do not include the cost of land, demolition, site improvements, non-
dwelling facilities or administrative costs for project development ac-
tivities. (Source: 24 CFR §8.4 Denitions. Denition of replacement
cost.)
§60.203. General Requirements.
(a) A unit is not considered to be fully accessible unless it
meets the requirements of the Uniform Federal Accessibility Stan-
dards (UFAS). All units that are accessible to persons with mobility
impairments must be on an accessible route. (Source: HUD Handbook
4350.3, Occupancy Requirements of Subsidized Multifamily Housing
Programs, §2-22 (C)(4).)
(b) Recipients must give priority to methods that offer hous-
ing in the most integrated setting possible (i.e., a setting that enables
qualied persons with disabilities and persons without disabilities to
interact to the fullest extent possible). To the maximum extent feasi-
ble and subject to reasonable health and safety requirements, accessible
units must be:
(1) Distributed throughout the project and site; and
(2) Made available in a sufcient range of sizes and ameni-
ties so that the choice of living arrangements of qualied persons with
disabilities is, as a whole, comparable to that of other persons eligi-
ble for housing assistance under the same program. (Source: 24 CFR
§8.26.)
(c) Multifamily housing projects covered by this subchapter
and built after July 11, 1988 must have a minimum of 5% of the units
in multifamily housing that are fully accessible in accordance with the
Uniform Federal Accessibility Standards (UFAS) and an additional
2% that are accessible to persons with visual and hearing impairments.
This obligation is an absolute requirement. For buildings that fall
within this category, an owner may not justify a failure to have met
these requirements because of an undue nancial and administrative
burden.
(d) Multifamily housing projects which are designed and con-
structed only for homeownership are not subject to the 5%/2% require-
ment. However, they are subject to the other requirements of this
subchapter, including, but not limited to, the requirements found in
§60.207(2) and §60.209 of this subchapter. (Source: 24 CFR 8.22,
HUD Handbook 4350.3, §2-35, Telesca v. Long Island Housing Part-
nership, 443 F. Supp. 2nd 397 (E.D. N.Y. 2006). EXAMPLE 203(1): A
recipient receives funding from the Department and will construct a 10
unit homeownership project. The requirement that 5% of the units are
accessible to persons with mobility impairments and 2% of the units are
accessible to persons with sensory impairments does not apply. How-
ever, structural changes that are needed by a purchaser with a family
member who is disabled are subject to the requirement that the recipient
make reasonable accommodations, including structural changes that
may be necessary to enable the family to live in the unit. So a request
that a ramp be constructed to access the front porch of a homeown-
ership unit to accommodate the disability of a 12 year old resident or
prospective resident must be provided as a reasonable accommodation,
unless the accommodation presents an undue nancial and administra-
tive hardship or constitutes a fundamental alteration of the program.
In addition, if some or all of the units are covered by the design and
construction requirements of the Fair Housing Act, those units must
comply with the requirements.)
§60.204. Other Limitations Relating to Alterations.
(a) When alterations are considered for a project:
(1) Recipients are not required to make structural changes
where other methods, which may not cost as much, are effective in
making federally assisted housing programs or activities readily acces-
sible to and usable by persons with disabilities. (EXAMPLE 204(1):
A rental ofce in an older building where rent payments are made can
only be reached by traveling a ight of stairs. Removal of the steps
would be an undue nancial and administrative burden. Alternative
methods of offering residents with disabilities a readily usable way of
making rent payments could include offering them an alternative way
of making rent payments at an accessible location.)
(2) Recipients are not required to make structural changes
that would impose an undue nancial and administrative burden, even
if alternatives to making housing programs or activities readily acces-
sible to and usable by persons with disabilities are not effective.
(A) Payment for alterations from operating funds, resid-
ual receipts accounts or reserve replacement accounts must be sought
using appropriate approval procedures.
(B) The approved amount must be able to be replen-
ished through property rental income within one year without a corre-
sponding raise in rental rates.
(C) A projected inability to replenish an operating fund
account or the reserve for replacement account within one year for
funds spent in providing alterations under this subchapter is evidence
that the alteration would be an undue nancial and administrative bur-
den.
(i) EXAMPLE 204(2): Each entrance to existing
pre-1988 units is reached by a number of steps. Estimates of the cost of
making any of the units accessible are high. The project rental income
will not cover the cost of making the units accessible without a rent
increase or a reduction in services or benets to other tenants. How-
ever, the project has a large residual receipts account. Therefore, the
operator of the housing could request approval to use money from this
account to remove the steps and replace them with a ramp or chairlift.
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(ii) EXAMPLE 204(3): In the same situation, the
project does not have funds in its residual receipts account, but it has a
large reserve for replacement account. However, the estimate is large
enough that a rent increase would be required in order to replenish
the account completely within one year. It would be a nancial and
administrative burden for the project to make a unit accessible. The
owner may explore alternatives to making its program accessible but
is not required to make the structural changes.
(iii) EXAMPLE 204(4): A high rise project that was
built before 1988 has no units that comply with UFAS. In order to make
one of its units large enough to comply with UFAS, it would be required
to rehabilitate the property substantially and eliminate at least one unit.
The loss of income from the rental unit would present a serious nancial
hardship to the property and there are inadequate funds in the relevant
accounts. The property is not required to meet the 5% requirement.
It must meet the requirement that 2% of its units and be accessible to
persons with sensory impairments, and it must make reasonable ac-
commodations to meet the needs of individuals with disabilities.
(iv) EXAMPLE 204(5): A project seeks funding for
rehabilitation of the property from the Department. The project in-
cludes in its request all structural alterations that are necessary to en-
sure compliance with this section. A property that receives funding for
accessible features from the Department may not assert that providing
those features is an undue nancial and administrative burden if it re-
ceives funding to undertake those alterations. The other provisions in
this section with respect to limitations on alterations apply.
(v) EXAMPLE 204(6): A project receives funding
for rehabilitation of the property from the Department. The property
already has 5% of the units that are UFAS compliant.. No additional
rehabilitation for accessibility need be conducted.
(vi) EXAMPLE 204(7): A project receives funding
for repair of the waste disposal system at the property from the De-
partment. Because the funding does not cover alteration of structural
elements but only repair of an existing system, no accessible elements
need be provided. (Source: HUD Handbook 4350.3, §2-43 (C), Ex-
hibit 2-6.)
(b) Recipients are not required to install an elevator solely for
the purpose of making units accessible. (Source: HUD Handbook
4350.3, §2-36 (E).)
(c) Recipients do not have to make mechanical rooms and sim-
ilar spaces accessible when, because of their intended use, they do not
require accessibility by the public, by tenants, or by employees with
physical disabilities. (Source: HUD Handbook 4350.3, §2-36 (D).)
(d) Recipients are not required to make building alterations
that have little likelihood of being accomplished without removing or
altering a load-bearing structural member. (Source: 24 CFR §8.32(c).
EXAMPLE 204(8): A property built before 1988 has no units that com-
ply with UFAS. An assessment of the property indicates that no units
can be made accessible to persons with mobility impairments because
of the existence of load bearing interior and exterior walls which pre-
vent construction of accessible exterior doorways. Therefore, no units
must be made accessible to persons with mobility impairments except
to the extent that they are made as a reasonable accommodation for a
person with a disability.)
§60.205. Substantial Alteration.
When a recipient undertakes alterations to one or more structural ele-
ments in a project that contains fteen or more units, which was built
before July 11, 1988 and which lacks the required minimum of 5% of
units that are accessible to persons with mobility impairments: If the
total cost of the alterations is 75% or more of the replacement cost of
the completed property, then the recipient must make a minimum of 5%
of the units in the property accessible for persons with mobility impair-
ments, and a minimum of 2% of the units accessible for persons with
visual and hearing impairments. These units must comply fully with
UFAS. (Source: 24 CFR §8.23 (a). EXAMPLE 205(1): The total de-
velopment cost for a planned alteration of a 40 unit apartment building
with no accessible unit amounts to $80,000 per unit and the replace-
ment cost per unit is $100,000. Because the cost of the alterations is
more than 75% of the replacement cost of the unit, the recipient must
make a minimum of 5% of the 40 units, or at least two, of the units
accessible to persons with mobility impairments by compliance with
UFAS and at least 2%, or one unit, accessible to people with visual
and hearing impairments.)
§60.206. Renovation of Elements.
(a) When a recipient has a project which was built before July
11, 1988 and that contains ve or more units but lacks the required 5%
of units that are accessible to people with mobility impairments, when
the recipient undertakes alterations to a structural element that are not
substantial as dened in §60.205 of this subchapter:
(1) Those alterations must be accessible, to the maximum
extent feasible, until at least 5% of the units are fully accessible for per-
sons with mobility impairments. If the 5% requirement is met, no other
structural alterations are required to units except to provide reasonable
accommodations to individuals with disabilities.
(2) If alterations of single elements (such as replacement of
a bathtub or a door) or spaces (such as kitchens or bathrooms) occur in a
single unit and when the alterations are considered as a group amount
to an alteration of the entire unit, the recipient must make the entire
dwelling unit accessible until 5% of the units are accessible to persons
with mobility impairments.
(3) When the recipient is not altering the entire unit, all of
the single elements or spaces that are being altered must be made ac-
cessible unless at least 5% of the units in the project already comply
fully with the UFAS, requirements for persons with mobility impair-
ments. If at least 5% of the units comply with UFAS, no additional
single elements need be made accessible except to provide reasonable
accommodation for an individual with a disability.
(4) Recipients are encouraged to examine existing units
for compliance with UFAS and ensure that at least 5% of the units in
a property are accessible. When at least 5% of the units comply with
UFAS requirements for accessibility, individual elements need not
comply with accessibility requirements when they are altered.
(5) Recipients are encouraged, but not required, to make at
least an additional 2% of the units being altered comply with UFAS
requirements for persons with hearing and vision impairments, if such
units do not already exist.
(6) Completion of minor maintenance required to maintain
a property in a decent, safe and sanitary condition is generally consid-
ered to be normal repairs and not alteration. (Source: 24 CFR §8.23,
HUD Handbook 4350.3, 4315.1, Rev 1, Chg 2, page 10-14.)
(A) EXAMPLE 206(1): A property is remodeling all of
the bathrooms throughout the property by replacing plumbing, xtures,
and cabinets. Remodeling the bathroom is an alteration to a space. Un-
less the property already has a minimum of 5% of its units that comply
with UFAS to serve people with mobility impairments, 100% of the
bathrooms remodeled must be made accessible until the property has a
minimum of 5% of its units compliant with UFAS.
(B) EXAMPLE 206(2): A property is remodeling all
of the kitchens throughout a property by replacing stoves and refrig-
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erators. Because this is not an alteration to a structural element, no
structural elements must be made accessible.
(C) EXAMPLE 206(3): A property is renovating its
heating system by replacing furnaces, ductwork and vents. This is not
an alteration that triggers compliance with this section because it is the
replacement of a mechanical system.
(D) EXAMPLE 206(4): A property has 100 units and
6 of the units are for persons with mobility impairments. They comply
with UFAS and are on an accessible route. The property is remodeling
all of the bathrooms throughout the property by replacing plumbing,
xtures, and cabinets. None of the remodeled bathrooms need be made
accessible because the property already has at least 5% of its units that
comply with UFAS.
(E) EXAMPLE 206(5): A property that was built be-
fore 1988 has 100 units and none of them comply with the UFAS re-
quirements. The property is replacing all of the roofs as part of reg-
ularly scheduled maintenance and repair. No units are required to be
made accessible because the work being performed is regular mainte-
nance and repair.
(F) EXAMPLE 206(6): A property has 100 units and
only three of those units (or 3%) comply with UFAS for persons with
mobility impairments. The property is renovating 10 units, but the cost
of renovation is only 50% of the cost of replacing the units, so this is
not a substantial alteration. Because the entire unit is being renovated,
two of the renovated units must comply with UFAS in order to provide
a minimum of 5% of the total number of units that are accessible to
people with mobility impairments.
§60.207. New Construction and Additions of Units.
(a) New multifamily housing construction of ve or more units
in a project by a recipient due to demolition, addition of units, or re-
placement of uninhabitable units shall be designed and constructed to
provide accessibility to persons with disabilities.
(1) A minimum of 5% of the new units, or at least one, shall
be made accessible for persons with mobility impairments.
(2) The new accessible units must be on an accessible
route. The accessible units must comply with the UFAS requirements.
(Source: 24 CFR §8.22.)
(b) All covered multifamily housing that is newly constructed
for rst occupancy, including additions of four or more units, must be
designed and constructed to comply with the Fair Housing Act’s design
and construction requirements, regardless of funding.
(1) Multifamily housing units are covered if they:
(A) Are in a building with four or more units;
(i) In a building with one or more elevators, all units
are covered;
(ii) In a building without an elevator, all of the
ground oor units are covered.
(2) All covered units must be on an accessible route. The
accessible units must comply with an objective accessibility standard
that provides at least as much accessibility as the Fair Housing Act
Accessibility Guidelines.
(A) There are eight standards that the Department of
Housing and Urban Development has identied as safe harbors for
compliance with the accessibility standards. Compliance with one of
these safe harbors will provide full compliance with the accessibility
requirements.
(B) Compliance with local building code requirements
does not assure compliance with the federal law. The International
Building Code 2003 is a safe harbor. (Source: 24 CFR §100.205,
www.fairhousingrst.org)
§60.208. Public and Common Use Areas in Multifamily Housing.
(a) Recipients must make common use facilities, or parts of
facilities, and public spaces accessible to persons with disabilities, as
long as such improvements would not result in an undue nancial and
administrative burden. This requirement applies regardless of the date
of construction of the property. This responsibility means that recipi-
ents must do everything feasible to make these areas accessible up to
the point at which any further modications or improvements would
result in an undue nancial and administrative burden. Public spaces
include, but are not limited to, community rooms, laundry and trash
rooms, parking spaces, entrances, sidewalks, public restrooms, and the
management ofce.
(b) Recipients are not required to make each location of an
amenity or facility accessible to persons with mobility impairments. If
only one entrance or amenity is made accessible, it must be accessi-
ble to tenants with mobility impairments who live in any part of the
development on the same terms that the entrance or amenity is made
available to persons without disabilities.
(1) EXAMPLE 208(1): If a property has multiple buildings
with two laundry rooms located in two different central areas, only one
laundry room need be made accessible.
(2) EXAMPLE 208(2): Each building has its own laundry
room for use by the residents of the building. Each laundry room must
be made accessible, so that tenants with mobility impairments do not
have to go out in inclement weather to do their laundry, when residents
without disabilities may do their laundry in their building.
(c) The recipient must make one-of-a kind amenities or facili-
ties accessible and usable to persons with disabilities or provide an al-
ternative means for accessibility. (EXAMPLE 208(3): A property has
only one community room. It must be made accessible, or programs
and services offered in that room must also be offered at another, acces-
sible location to provide access for people with disabilities.) (Source:
HUD Handbook 4350.3, §2-35(D).)
§60.209. Reasonable Accommodations.
(a) A reasonable accommodation is an alteration, change, ex-
ception, or adjustment to a program, service, building, dwelling unit,
or workplace that will allow a qualied person with a disability to:
(1) Participate fully in a program;
(2) Take advantage of a service; or
(3) Use and enjoy a dwelling.
(b) To show that a requested accommodation may be neces-
sary, there must be an identiable relationship between the requested
accommodation and the individual’s disability.
(c) When a resident or applicant requires an accessible unit,
feature, space or element, or a policy modication, or other reasonable
accommodation to accommodate a disability, the recipient must pro-
vide and pay for the requested accommodation, unless doing so would
result in a fundamental alteration in the nature of the program or an
undue nancial and administrative burden. A fundamental alteration is
a modication that is so signicant that it alters the essential nature of
the provider’s operations.
(d) If a particular accommodation would result in an undue
nancial and administrative burden or fundamentally alter the program,
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the recipient must explore whether other accommodations, although
not those requested, can meet the needs of the person with a disability.
(e) A recipient may not charge a fee or place conditions on a
resident or applicant in exchange for making the accommodation.
(f) A reasonable accommodation that amounts to an alteration
should be made to meet the needs of the individual with a disability,
rather than any particular minimum code specication.
(g) If a recipient refuses to provide a requested accommoda-
tion because it is either an undue nancial and administrative burden or
would result in a fundamental alteration to the nature of the program,
the recipient shall engage in an interactive dialogue with the requester
to determine if there is an alternative accommodation that would ade-
quately address the requester’s disability-related needs. If an alterna-
tive accommodation would meet the individual’s needs and is reason-
able, the recipient must provide it. (Source: HUD Handbook 4350.3,
§2-39, §2-40, 24 CFR §8.33, Secretary v. Country Manor, HUDALJ
05-98-1469-8 (September 20, 2001).)
(1) EXAMPLE 209(1): A resident requires an accessible
parking space that will accommodate her wheelchair-equipped van. A
reasonable accommodation includes relocating and enlarging an exist-
ing parking space that will serve the van.
(2) EXAMPLE 209(2): A project has ve parking spaces
located outside the main entrance to the building and another parking
lot with 20 spaces a half block away. All ve of the parking spaces near
the entrance to the building have been assigned to disabled residents
who need a parking space near their door because of their disabilities.
A sixth tenant with difculty in walking long distances moves into the
project and requests a parking space near his door. The recipient has
explored the options and concluded that the only way to provide more
parking spaces near the door would be to widen the parking area by pur-
chasing valuable real estate next door. It would be an undue nancial
and administrative burden for the recipient to provide the sixth tenant
with a parking space near the entrance. An alternative accommodation
could be to provide the sixth tenant with an assigned parking space in
the lot a half block away until such time as one of the ve spaces near
the door becomes available.
(3) EXAMPLE 209(3): A resident needs grab bars at the
toilet in her bathroom. She does not require other accessible features.
The recipient must install grab bars consistent with the resident’s needs
in the bathroom.
(4) EXAMPLE 209(4): A resident needs a ramped en-
trance to her ground oor unit to accommodate her wheelchair. She
does not wish to move to an accessible unit. The recipient must pro-
vide an accessible entrance at the resident’s current unit, unless it would
be an undue nancial and administrative hardship or a fundamental al-
teration of the program to do so.
(5) EXAMPLE 209(5): A resident uses a scooter type
wheelchair which is 38 inches in width. She requests a ramp to enter
her ground oor unit. The ramp which she requests must be at least 40
inches wide, it must have a slope of no more than 3%, and the landing
at the front door, which opens outward, must be enlarged to provide
adequate maneuvering space to enter the doorway. The changes must
be provided, even though they may exceed the usual specications for
such alterations.
(6) EXAMPLE 209(6): A resident who is a quadriplegic
requests replacement of a bathtub in his unit with a roll-in shower. Due
to the location of existing plumbing in the building and the size of
the existing bathroom, a plumber conrms that installation of a roll-in
shower in that unit is impossible. The on-site manager meets with the
resident to explain why the roll-in shower cannot be installed and to
explore alternative accommodations with the resident.
(h) Housing Tax credit Properties that are not layered with
additional federal funds are not subject to any provision identied in
§60.209 of this subchapter.
§60.210. Certications and Effect of Non Compliance.
(a) Compliance with the provisions of this subchapter is in-
cluded in the certications required in the Certication of Program
Compliance Chapter 60, Subchapter A, §60.103 of this title.
(b) Failure to comply with the provisions of this subchapter
shall be addressed by the rights and remedies found in Chapter 60,
Subchapter C of this title.
§60.211. Resources.
The following materials are cited within or are generally available as
resources for the underlying topic of this subchapter:
(1) Uniform Federal Accessibility Standards (UFAS).
Individual copies of UFAS are available on line at http://www.ac-
cess-board.gov/ufas/ufas-html/ufas.htm or from the Architectural and
Transportation Barriers Compliance Board, 1331 F Street, NW, Suite
1000, Washington, D.C. 20004-1111, Telephone: (202) 272-0080,
TTY: (202) 272-0082, e-mail address: info@access-board.gov.
(2) Accessibility Requirements. HUD provides tech-
nical information about the accessibility requirements of §504,
the Fair Housing Act, and the Americans with Disabilities Act at
http://www.hud.gov/ofces/fheo/disabilities/accessibilityR.cfm.
(3) Americans with Disabilities Act. Technical guidance
materials are available on line from the United States Department of
Justice for the Americans with Disabilities Act, Titles II and III, relating
to the operations of public entities and entities that serve the general
public at http://www.usdoj.gov/crt/ada/publicat.htm or from the ADA
Information Line, Telephone: 1-800-514-0301, TDD, 1-800-514-0383
(TDD).
(4) Fair Housing Act. Technical guidance materials on the
design and construction requirements of the Act are available on line
from the FairHousingFIRST program at www.fairhousingrst.org. Ad-
ditional technical guidance is available from the FIRST program, Tele-
phone: 1-888-341-7781 V/TTY.
(5) Reasonable Accommodations: The Department of
Housing and Urban Development and the Department of Justice have
issued a joint statement on reasonable accommodations under the
Fair Housing Act that is available on line at http://www.hud.gov/of-
ces/fheo/library/huddojstatement.pdf.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 16. ECONOMIC REGULATION
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PART 9. TEXAS LOTTERY
COMMISSION
CHAPTER 401. ADMINISTRATION OF STATE
LOTTERY ACT
SUBCHAPTER D. LOTTERY GAME RULES
16 TAC §§401.301, 401.304, 401.305, 401.307, 401.308,
401.312, 401.315, 401.316
The Texas Lottery Commission (Commission) proposes amend-
ments to Title 16, Part 9, Chapter 401, §401.301 (relating to Gen-
eral Denition); §401.304 (relating to On-Line Game Rules (Gen-
eral)); §401.305 (relating to "Lotto Texas" On-Line Game Rule);
§401.307 (relating to "Pick 3" On-Line Game Rule); §401.308
(relating to "Cash Five" On-Line Game); §401.312 (relating to
"Texas Two Step" On-Line Game); §401.315 (relating to "Mega
Millions" On-Line Game Rule); and §401.316 (relating to "Daily
4" On-Line Game Rule). The purpose of the amendments is to
allow the on-line system to include a buffer period during which
no new player selections or Quick-Pick selections could be en-
tered into the on-line system but during which the on-line system
could complete the processing of player selections or Quick-Pick
selections already entered into the on-line system prior to the
draw break. In other words, during the draw break, new transac-
tions could not be initiated but transactions could be completed.
The buffer would reduce the possibility of incomplete transac-
tions. An incomplete transaction occurs when player selections
or Quick-Pick selections are recorded in the on-line system but
no ticket is produced at the retail location.
The proposed amendments to §401.301 (relating to General
Denition) would change the title of the section to "General
Denitions," and redene the term "draw break." The current
denition of "draw break" is "[t]he period of time on a draw
day when tickets cannot be sold, produced, or validated on an
on-line terminal for the specic game." The proposed amend-
ments would change the denition to "[a] period of time before
a drawing for an on-line game during which player selections
for that drawing may not be entered into the on-line system
and during which no requests for Quick Pick selections for that
drawing may be entered into the on-line system."
The proposed amendments to §401.304 (relating to On-Line
Game Rules (General)) would clarify that a retailer’s ability
to sell on-line tickets may be impeded by draw breaks. The
proposed amendments to §401.304 (relating to On-Line Game
Rules (General)) also revise the language requiring the exec-
utive director to establish times for draw breaks. The purpose
of the revision is to make clear that while a new transaction
may not be initiated during a draw break, a transaction may be
completed during a draw break.
The proposed amendments to §401.305 (relating to "Lotto
Texas" On-Line Game Rule); §401.307 (relating to "Pick 3"
On-Line Game Rule); §401.308 (relating to "Cash Five" On-Line
Game); §401.312 (relating to "Texas Two Step" On-Line Game);
§401.315 (relating to "Mega Millions" On-Line Game Rule);
and §401.316 (relating to "Daily 4" On-Line Game Rule) would
eliminate any reference to draw break and a reference to time
period during which tickets may not be sold. Because §401.304
(relating to On-Line Game Rules (General)) would require the
executive director to establish times for draw breaks for each
on-line game, it is not necessary to include such a requirement
in each specic on-line game rule.
Kathy Pyka, Controller, has determined that for each year of the
rst ve years the amendments would be in effect, enforcing or
administering the rule does not have foreseeable implications re-
lated to cost or revenues of the state or local governments. Ms.
Pyka has also determined that there will be no adverse effect on
small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the amendments as proposed.
Michael Anger, Lottery Operations Director, has determined that
for each year of the rst ve years the proposed amendments
would be in effect, the public benet expected from the adoption
of the proposed amendments is that the amended rules would
allow the Lottery Commission to include a buffer in the on-line
system that would reduce the possibility of incomplete transac-
tions. An incomplete transaction occurs when a wager is initi-
ated, but not completed on the central computer system. One
cause of incomplete transactions is a technological communica-
tions disruption in the transmission of information between the
central computer to a retail terminal. A buffer would be a pe-
riod of time after the beginning of draw break, which is the pe-
riod when new wager requests cannot be initiated prior to the
drawing for a particular on-line game, in which the central com-
puter system and the retail terminal could continue to attempt
to reestablish communications to complete a wager transaction
initiated prior to draw break, thereby resulting in a ticket being
printed at the retail location. There is no probable economic cost
to persons required to comply with the proposed rules.
The Commission requests comments on the proposed amend-
ments from any interested person. Comments may be submit-
ted to Sarah Woelk, Special Counsel, by mail at Texas Lottery
Commission, P.O. Box 16630, Austin, Texas 78761-6630; by fac-
simile at (512) 344-5189; or by email at www.txlottery.org. The
Commission will hold a public hearing on this proposal at 10:00
a.m. on October 18, 2007, at 611 E. 6th Street, Austin, Texas
78701. Comments must be received within 30 days after publi-
cation of this proposal in order to be considered.
The amendments are proposed under Texas Government Code,
§466.015, which provides the Commission with the authority to
adopt rules governing the operation of the lottery. The amend-
ments are also proposed under Texas Government Code,
§467.102, which provides the Commission with the authority to
adopt rules for the enforcement and administration of the laws
under the Commission’s jurisdiction.
Texas Government Code, Chapter 466, is affected by this pro-
posal.
§401.301. General Denitions[Denition].
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (9) (No change.)
(10) Draw break--A [The] period of time before a drawing
for [on a draw day when tickets cannot be sold, produced, or validated
on] an on-line game during which player selections for that drawing
may not be entered into the on-line system and during which no re-
quests for Quick Pick selections for that drawing may be entered into
the on-line system [terminal for the specic game(s) being drawn].
(11) - (59) (No change.)
§401.304. On-Line Game Rules (General).
(a) (No change.)
(b) Sale of tickets.
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(1) Except to the extent that sales in on-line games are im-
peded by draw breaks, on-line [On-line] tickets may be sold during
all normal business hours of the lottery on-line retailer during on-line
game operating hours. On-line retailers must give prompt service to
lottery customers present and waiting at the on-line terminal to pur-
chase tickets for on-line games. Prompt service includes interrupting
processing of on-line ticket orders for which the customer is not present
at the terminal.
(2) (No change.)
(c) Drawings and end of sales prior to drawings.
(1) - (2) (No change.)
(3) The executive director shall establish the times [deter-
mine] for draw breaks for each [type of] on-line game [the time for the
end of sales prior to the drawings. On-line terminals will not process
on-line tickets for that drawing after the time established by the exec-
utive director].
(4) - (5) (No change.)
(d) Procedures for claiming on-line prizes.
(1) All apparent winning tickets presented for payment to
the lottery or an on-line retailer must meet the commission’s validation
requirements as set forth in subsection (e) [(f)] of this section.
(2) - (11) (No change.)
(e) - (h) (No change.)
§401.305. "Lotto Texas" On-Line Game Rule.
(a) - (b) (No change.)
(c) Plays and tickets
(1) - (11) (No change.)
[(12) The commission shall establish a time period before
each drawing during which tickets may not be sold.]
(12) [(13)] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.
(d) - (g) (No change.)
§401.307. "Pick 3" On-Line Game Rule.
(a) - (c) (No change.)
(d) Plays and tickets
(1) - (17) (No change.)
[(18) The commission shall establish a time period before
each drawing during which tickets may not be sold.]
(18) [(19)] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.
(e) - (h) (No change.)
§401.308. "Cash Five" On-Line Game.
(a) - (f) (No change.)
(g) Drawings.
(1) (No change.)
[(2) Cash Five tickets will not be sold during the draw
break for the Cash Five game on Monday, Tuesday, Wednesday,
Thursday, Friday, and Saturday nights.]
(2) [(3)] The drawings will be conducted by lottery of-
cials.
(3) [(4)] Each drawing shall determine, at random, ve
winning numbers in accordance with Cash Five drawing procedures.
Any numbers drawn are not declared winning numbers until the
drawing is certied by the lottery in accordance with the drawing
procedures. The winning numbers shall be used in determining all
Cash Five winners for that drawing.
(4) [(5)] Each drawing shall be witnessed by an indepen-
dent certied public accountant. All drawing equipment used shall be
examined by at least one lottery security representative, the drawing su-
pervisor, and the independent certied public accountant immediately
prior to a drawing and immediately after the drawing.
(5) [(6)] A drawing will not be invalidated based on the
nancial liability of the lottery.
(h) (No change.)
§401.312. "Texas Two Step" On-Line Game.
(a) - (f) (No change.)
(g) Drawings.
(1) (No change.)
[(2) Texas Two Step tickets will not be sold during the draw
break for the Texas Two Step game.]
(2) [(3)] The drawings will be conducted by commission
ofcials.
(3) [(4)] Each drawing shall determine, at random, ve
winning numbers in accordance with Texas Two Step drawing proce-
dures. Any numbers drawn are not declared winning numbers until the
drawing is certied by the commission in accordance with the drawing
procedures. The winning numbers shall be used in determining all
Texas Two Step winners for that drawing.
(4) [(5)] Each drawing shall be witnessed by an indepen-
dent certied public accountant. All drawing equipment used shall be
examined by at least one commission security representative, the draw-
ing supervisor, and the independent certied public accountant imme-
diately prior to a drawing and immediately after the drawing.
(5) [(6)] A drawing will not be invalidated based on the
nancial liability of the commission.
(h) (No change.)
§401.315. "Mega Millions" On-Line Game Rule.
(a) - (h) (No change.)
(i) Drawings.
(1) (No change.)
[(2) Mega Millions tickets will not be sold during the draw
break for the Mega Millions game.]
(2) [(3)] Each drawing shall determine, at random, the six
winning numbers in accordance with the Mega Millions drawing pro-
cedures. Any numbers drawn are not declared winning numbers until
the drawing is certied by the commission in accordance with the draw-
ing procedures. The winning numbers shall be used in determining all
Mega Millions winners for that drawing.
(3) [(4)] Each drawing shall be witnessed by an indepen-
dent certied public accountant. All drawing equipment used shall be
examined immediately prior to a drawing and immediately after the
drawing.
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(j) - (l) (No change.)
§401.316. "Daily 4" On-Line Game Rule.
(a) - (c) (No change.)
(d) Plays and tickets
(1) - (14) (No change.)
[(15) The commission shall establish a time period before
each drawing during which tickets may not be sold.]
(15) [(16)] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.
(e) - (i) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
The Texas Lottery Commission (Commission) proposes new Ti-
tle 16, Part 9, Chapter 402, Subchapter B, §402.210 (relating to
House Rules); §402.211 (relating to Fair Conduct) and new Sub-
chapter G, §402.709 (relating to Corrective Action--Audit).
The purpose of proposed new §402.210 is to set out the
minimum requirements for house rules, including: posting,
announcement, publication, and content. Specically, the new
rule requires the licensed authorized organization to establish
and adhere to its house rules for the fair conduct of bingo, and
the operator on duty to be responsible for ensuring the house
rules are consistently enforced. The new rule also provides that
the house rules shall not conict with the Bingo Enabling Act or
the Charitable Bingo Administrative Rules.
The purpose of proposed new §402.211 is to set out the require-
ments for organizations to follow in order to ensure the fair con-
duct of a bingo game. The new rule provides that a fairly con-
ducted bingo occasion is one that is impartial, honest and free
from prejudice or favoritism. The bingo game is also to be con-
ducted competitively, and free of corrupt and criminal inuences,
and follows applicable provisions of the Bingo Enabling Act and
Charitable Bingo Administrative Rules. Specically, the new rule
provides that the licensee is responsible for ensuring minimum
requirements are met in order to conduct a fair bingo occasion.
The purpose of proposed new §402.709 is to set out the require-
ments for organizations to follow in order to address compliance
issues identied in an audit of their organization. The new rule
provides a process for organizations to take corrective actions
for violations noted as a result of an audit of the organization’s
bingo activities. Specically, the new rule sets forth the deni-
tion of "corrective action," lists examples of corrective actions,
and explains what occurs if a licensed authorized organization
does not take corrective action.
Kathy Pyka, Controller, has determined that for each year of the
rst ve years the proposed new rules will be in effect, there
will be no signicant scal impact for state or local governments
as a result of this new rule. There will be no adverse effect on
small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the new rules as proposed.
Philip D. Sanderson, Director of the Charitable Bingo Operations
Division, has determined that for each year of the rst ve years
the proposed new rules will be in effect, the public benet an-
ticipated is providing interested parties with the following: rules
adopted by the licensed authorized organization to explain in de-
tail how the organization is going to conduct its bingo games, in-
formation about the conduct of a bingo game in a manner that is
fair, and information about the audit process and related require-
ments.
The Commission requests comments on the proposed new rules
from any interested person. Comments on the proposed rules
may be submitted to Sandra Joseph, Assistant General Counsel,
by mail at Texas Lottery Commission, P.O. Box 16630, Austin,
Texas 78761-6630; by facsimile at (512) 344-5189; or by email
at www.txlottery.org. The Commission will hold a public hearing
on this proposal at 10:00 a.m. on October 16, 2007, at 611 E. 6th
Street, Austin, Texas 78701. Comments must be received within
30 days after publication of the proposed new rules in order to
be considered.
SUBCHAPTER B. CONDUCT OF BINGO
16 TAC §402.210, §402.211
The new rules are proposed under Occupations Code
§2001.054, which authorizes the Commission to adopt rules
to enforce and administer the Bingo Enabling Act and under
Government Code §467.102, which authorizes the Commission
to adopt rules for the enforcement and administration of this
chapter and the laws under the Commission’s jurisdiction.
The proposed new rules implement Occupations Code, Chapter
2001.
§402.210. House Rules.
(a) House rules are rules adopted by the licensed authorized
organization that have been developed by its ofcers to inform players
in detail of how the organization is going to conduct its bingo games.
(b) The licensed authorized organization shall establish and
adhere to its house rules for the fair conduct of bingo.
(c) The operator on duty is responsible for ensuring house
rules are consistently enforced.
(d) The house rules must be posted in a conspicuous manner.
(e) At a minimum, the house rules shall contain the following
information:
(1) Effective date of the house rules;
(2) Licensed authorized organization’s name and taxpayer
number;
(3) How players are expected to gain the caller’s attention
when they bingo;
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(4) How the prize will be split when there are multiple win-
ners of a bingo game;
(5) Contingency plan for inclement weather, power out-
ages, equipment failure, caller error, and other emergencies that occur
during the occasion;
(6) Procedure for handling malfunctioning card-minders;
(7) Acceptable payment options for purchase of pull-tabs,
bingo cards, and use of card-minders; and
(8) Refund policy.
(f) If applicable, the house rules shall contain the following
information:
(1) That the last number called must be on the winning
card(s);
(2) That players must be present during the play of a regular
game or an event ticket game to be eligible to win;
(3) That players must purchase bingo paper or instant tick-
ets by a certain time to participate in a bingo game;
(4) That persons under the age of 18 are allowed on the
premises;
(5) Minimum required purchase; and
(6) Returned check policy.
(g) The information required in subsections (e)(2) - (4) and
(f)(1) - (3) of this section must be announced prior to the start of the
rst game of each bingo occasion.
(h) House rules shall not conict with the Bingo Enabling Act
or the Charitable Bingo Administrative Rules.
§402.211. Fair Conduct.
(a) A fairly conducted bingo occasion is one that is impartial,
honest, and free from prejudice or favoritism. It is also conducted com-
petitively, free of corrupt and criminal inuences, and follows applica-
ble provisions of the Bingo Enabling Act and Charitable Bingo Admin-
istrative Rules.
(b) The licensee is responsible for ensuring the following min-
imum requirements are met to conduct a bingo occasion in a manner
that is fair:
(1) Consistent enforcement of the house rules.
(2) Availability of the following information to all players:
(A) the games to be played;
(B) the order in which the games will be played;
(C) the patterns needed to win;
(D) the prize(s) to be paid for each game;
(E) if the prize payout is based on sales or attendance;
(F) the entrance fee and the number of cards associated
with the entrance fee, if any; and
(G) the price of each type of bingo card offered for sale.
(3) Announcement to players of any changes to informa-
tion required by paragraph (2) of this subsection before the rst game
of the bingo occasion.
(4) Availability of the following information to players
prior to the play of a pull-tab bingo event ticket game:
(A) how the game will be played; and
(B) how the winners will be determined.
(5) Inspection of bingo balls and bingo cards, making sure
all of the balls and cards are present and not damaged or otherwise com-
promised. The inspection must be done by a registered bingo worker
in the presence of one or more players.
(6) Replacement of bingo balls or bingo cards if balls or
cards are missing, damaged or otherwise compromised. Bingo balls or
bingo cards shall be replaced in complete sets.
(7) Inspection of the following items, if applicable, to en-
sure proper working order prior to the rst game of the bingo occasion:
(A) bingo console and ashboard, and
(B) bingo hall sound system.
(8) Addressing bingo equipment problems during the oc-
casion.
(A) If a problem is discovered with the bingo balls,
bingo equipment, or the operation of the bingo equipment, while the
game is still in progress, the game is voided and must be replayed
during the same occasion at no additional cost to the players. Each
player shall be allowed to replay the bingo cards previously purchased.
(B) If a problem is discovered with the bingo balls,
bingo equipment, or the operation of the bingo equipment, after the
game has been closed then the licensee shall follow their established
procedures in accordance with 16 TAC §402.210(e)(5).
(9) Addressing improper bingo ball calls or placements.
(A) A game may be reconstructed when a bingo ball has
been incorrectly called, improperly placed or entered into the bingo
board, and the error was discovered prior to the close of the game.
(B) The operator on duty shall assess the situation and
determine if the game can be reconstructed. If the game can be recon-
structed, the game continues by recalling the game from the point of
error.
(C) If the game cannot be reconstructed, the game shall
be declared void and replayed during the same bingo occasion.
(D) If a problem is discovered after the game has been
closed then the licensee shall follow its established procedures in ac-
cordance with 16 TAC §402.210(e)(5).
(10) Caller requirements--The caller shall:
(A) be located so that players can:
(i) observe the drawing of the ball from the bingo
receptacle; and
(ii) gain the attention of the caller when the players
bingo.
(B) be the only one to handle the bingo balls during each
bingo game;
(C) call all numbers in a manner clear and audible to all
of the playing areas of the bingo premises;
(D) announce the amount of the prize prior to the end
of the game, if the prize amount is based on sales or attendance;
(E) ask at least two times, in a manner clear and audible
to the players if there are any other bingos;
(F) announce in a manner clear and audible to the play-
ers that the game is closed after a pause to permit additional winners to
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identify themselves. In multiple-part games, the announcement shall
specify the part of the game that is closed;
(G) announce in a manner clear and audible to the play-
ers whether the bingo is valid. If there is not a valid bingo, then the
caller must state in a manner clear and audible to the players that there
is no valid bingo and the game shall resume. The caller shall repeat the
last number called before calling any more numbers;
(H) announce in a manner clear and audible to the play-
ers the number of winners and the total amount of money or prizes
awarded for that game;
(I) return the bingo balls to the bingo receptacle only
upon the conclusion of the game; and
(J) not, except for emergency situations, use cell
phones, personal digital assistants (PDAs), computers, or other per-
sonal electronic devices to communicate with anyone during the bingo
occasion.
(11) Bingo worker requirements--A bingo worker shall:
(A) have a presence in each playing area while a bingo
game is in progress;
(B) not communicate verbally, or in any other manner,
the number(s) or symbol(s) needed by any player to win a bingo game;
and
(C) not require anything of value from players, other
than payment, for bingo cards, instant tickets, and supplies.
(12) Equal opportunity for all players to play and win.
(13) Establishment of procedures to address disputes and
availability of those procedures to the players.
(c) All bingo games must be conducted and prizes awarded
within the days and times specied on the license to conduct bingo.
(d) All pull-tab bingo event tickets must be sold prior to the
occurrence of the event.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 344-5113
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
16 TAC §402.709
The new rule is proposed under Occupations Code §2001.054,
which authorizes the Commission to adopt rules to enforce and
administer the Bingo Enabling Act and under Government Code
§467.102, which authorizes the Commission to adopt rules for
the enforcement and administration of this chapter and the laws
under the Commission’s jurisdiction.
The proposed new rule implements Occupations Code, Chapter
2001.
§402.709. Corrective Action--Audit.
(a) Denition of Corrective Action--An action(s) required by
any of the following in order to resolve audit ndings or violations of
the Bingo Enabling Act or the Charitable Bingo Administrative Rules:
(1) a determination letter resulting from a compliance au-
dit;
(2) an agreed order; or
(3) a decision in a contested case.
(b) Examples of corrective actions:
(1) Reimbursement of funds--Non-bingo funds deposited
into a bingo bank account to replenish the account for:
(A) non-permissible expenses; or
(B) bingo proceeds that were not deposited into the ac-
count.
(2) Removal of funds--Funds removed from a bingo bank
account that are not proceeds from the conduct of bingo.
(3) Additional charitable distribution--Bingo funds
disbursed from a bingo account to meet the minimum charitable
distribution requirements.
(4) Implementation of internal controls--Controls a li-
censee or unit develops and implements to minimize or prevent theft
or fraud related to its bingo operation.
(5) Implementation of policies and procedures--Written
steps and processes a licensee or unit develops and implements to
assist in the operation and control of the bingo operation.
(6) Payment of additional prize fees or rental taxes--The
amount a licensee or unit must pay for any additional prize fee or rental
tax due, including penalty and interest.
(c) If corrective action is not taken as required, the licensee
may be subject to administrative disciplinary action such as:
(1) license revocation;
(2) license suspension;
(3) administrative penalty; and
(4) more frequent inspections and compliance audits.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 344-5113
CHAPTER 403. GENERAL ADMINISTRATION
16 TAC §403.101
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The Texas Lottery Commission (Commission) proposes amend-
ments to Title 16, Part 9, Chapter 403, §403.101 (relating to
Open Records). The purpose of the amendments is to clarify
that charges to a person requesting reproductions of any readily
available record of the Commission will be the charges estab-
lished by rule in accordance with the Texas Government Code
Chapter 552, Subchapter F, and to change "Open Records Spe-
cialist" to "Open Records Coordinator".
Kathy Pyka, Controller, has determined that for each year of the
rst ve years the amendments would be in effect, enforcing or
administering the rule does not have foreseeable implications
related to cost or revenues of the state or local governments.
Ms. Pyka has also determined that there will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic cost to persons
required to comply with the amendments as proposed.
Kimberly L. Kiplin, General Counsel, has determined that for
each year of the rst ve years the proposed amendments would
be in effect, the public benet expected from the adoption of the
proposed amendments is clarication of the charges to persons
requesting reproductions of Commission records, and identi-
cation of the agency’s Open Records contact person, the Open
Records Coordinator.
The Commission requests comments on the proposed amend-
ments from any interested person. Comments may be submitted
to Deanne Rienstra, Assistant General Counsel, by mail at
Texas Lottery Commission, P.O. Box 16630, Austin, Texas
78761-6630; by facsimile at (512) 344-5189; or by email at
www.txlottery.org. Comments must be received within 30 days
after publication of this proposal in order to be considered.
The amendments are proposed under Texas Government Code,
§466.015, which provides the Commission with the authority to
adopt rules governing the operation of the lottery. The amend-
ments are also proposed under Texas Government Code,
§467.102, which provides the Commission with the authority to
adopt rules for the enforcement and administration of the laws
under the Commission’s jurisdiction.
Texas Government Code, Chapter 466, is affected by this pro-
posal.
§403.101. Open Records.
(a) Charges for Copies of Public Records. The charges to any
person requesting reproductions of any readily available record of the
Texas Lottery Commission will be the charges established by rule in
accordance with the Texas Government Code Chapter 552, Subchapter
F [the General Services Commission].
(b) (No change.)
(c) Open Records Requests. The following guidelines apply to
requests for records under the Open Records Act, Texas Government
Code, Chapter 552.
(1) - (6) (No change.)
(7) All open records requests appointments will be referred
to the agency’s Open Records Coordinator [Specialist] before comply-
ing with a request.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 344-5113
16 TAC §403.301
The Texas Lottery Commission (Commission) proposes amend-
ments to Title 16, Part 9, Chapter 403, §403.301 (relating to
Historically Underutilized Businesses). The purpose of the
amendments is to revise the Texas Lottery Commission’s adop-
tion by reference of the Historically Underutilized Businesses
(HUB) rules so that it accurately reects the location of the HUB
rules within the Texas Administrative Code and the state agency
responsible for the promulgation of the HUB rules, Ofce of the
Comptroller of Public Accounts.
Kathy Pyka, Controller, has determined that for each year of the
rst ve years the amendments would be in effect, enforcing or
administering the rule does not have foreseeable implications re-
lated to cost or revenues of the state or local governments. Ms.
Pyka has also determined that there will be no adverse effect on
small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the amendments as proposed.
Michael Fernandez, Administration Director, has determined that
for each year of the rst ve years the proposed amendments
would be in effect, the public benet expected from the adoption
of the proposed amendments is the adoption by reference by
the Texas Lottery Commission of the HUB rules that accurately
identies the state agency responsible for the promulgation of
the HUB rules as well as the location of the rules within the Texas
Administrative Code.
The Commission requests comments on the proposed amend-
ments from any interested person. Comments may be submitted
to Sarah Woelk, Special Counsel, by mail at Texas Lottery Com-
mission, P.O. Box 16630, Austin, Texas 78761-6630; by facsim-
ile at (512) 344-5189; or by email at www.txlottery.org. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered.
The amendments are proposed under Texas Government Code,
§466.015, which provides the Commission with the authority to
adopt rules governing the operation of the lottery. The amend-
ments are also proposed under Texas Government Code,
§467.102, which provides the Commission with the authority to
adopt rules for the enforcement and administration of the laws
under the Commission’s jurisdiction. The amendments are also
proposed under Texas Government Code §2161.003 which
requires a state agency to adopt the HUB rules as the agency’s
own rules.
Texas Government Code, Chapter 466, is affected by this pro-
posal.
§403.301. Historically Underutilized Businesses.
The Texas Lottery Commission adopts by reference the rules admin-
istered [promulgated] by the Ofce of the Comptroller of Public Ac-
counts [General Services Commission] regarding historically underuti-
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lized businesses, which are set forth in the Texas Administrative Code,
Title 34, Part 1, Chapter 20, §§20.11 - 20.28 [1 TAC §§111.11-111.28].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 344-5113
16 TAC §403.402
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Lottery Commission or in the Texas Register ofce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Lottery Commission (Commission) proposes the re-
peal of Title 16, Part 9, Chapter 403, §403.402 (relating to Ex-
emption from Vehicle Inscription Requirements). The Commis-
sion is proposing the repeal of the rule because during Chapter
403 rule review, the Commission determined that there was no
reason to re-adopt the rule. The rule is obsolete, no longer re-
ects current legal and policy considerations, and no longer re-
ects current procedures and practices of the Commission. The
Commission no longer maintains surveillance vehicles and does
not anticipating doing so in the future.
Kathy Pyka, Controller, has determined that for each year of the
rst ve years the repeal will be in effect there will be no signi-
cant scal impact for state or local government. There will be no
adverse effect on small businesses, micro businesses, or local
or state employment. There will be no additional economic cost
to individuals who are required to comply with the repeal as pro-
posed.
Kimberly L. Kiplin, General Counsel, has determined that for
each year of the rst ve years the repeal will be in effect, the
public benet anticipated is the elimination of an unnecessary
and obsolete rule.
The Commission requests comments on the proposed repeal
from any interested person. Comments may be submitted to
Sarah Woelk, Special Counsel, by mail at Texas Lottery Com-
mission, P.O. Box 16630, Austin, Texas 78761-6630; by facsim-
ile at (512) 344-5189; or by email at www.txlottery.org. Com-
ments must be received within 30 days after publication of this
proposed repeal in order to be considered.
The repeal is proposed under Texas Government Code,
§466.015, which provides the Commission with the authority to
adopt rules governing the operation of the lottery. The repeal
is also proposed under Texas Government Code, §467.102,
which provides the Commission with the authority to adopt rules
for the enforcement and administration of the laws under the
Commission’s jurisdiction.
Texas Government Code, Chapter 466, is affected by this pro-
posal.
§403.402. Exemption from Vehicle Inscription Requirements.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 344-5113
TITLE 28. INSURANCE
PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS’
COMPENSATION
CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS
The Texas Department of Insurance (Department), Division of
Workers’ Compensation (Division) proposes amendments to
§134.1 and new §§134.2, 134.203 and 134.204 concerning
medical reimbursement policies and medical fee guidelines.
The proposed changes to Subchapters A and C of Chapter
134 are necessary to meet the requirements of Labor Code
§413.011, which requires the commissioner to adopt fee guide-
lines that are fair and reasonable and designed to ensure the
quality of medical care and to achieve effective medical cost
control. Changes to Subchapters A and C of Chapter 134 are
also proposed pursuant to Labor Code §408.0252, which allows
the commissioner to identify areas of the state in which access
to health care providers is less available and adopt appropriate
standards, guidelines, and rules regarding the delivery of health
care in those areas.
In developing fee guidelines, Labor Code §413.011 requires
the commissioner to adopt health care reimbursement policies
and guidelines that reect the standardized reimbursement
structures found in other health care delivery systems, using the
most current reimbursement methodologies, models, and val-
ues or weights used by the Centers for Medicare and Medicaid
Services (CMS) in order to achieve standardization.
Additionally, Labor Code §413.011 requires the commissioner to
develop one or more conversion factors or other payment adjust-
ment factors in determining appropriate fees, taking into account
economic indicators in health care, and to provide reasonable
fees for the evaluation and management of care as required by
Labor Code §408.025(c) and Division rules. The guidelines may
not provide for payment of a fee in excess of the fee charged for
similar treatment of an injured individual of an equivalent stan-
dard of living and paid by that individual or by someone acting
on that individual’s behalf, may not adopt conversion factors or
other payment adjustment factors based solely on those factors
as developed by CMS, and must comply with the statute by not
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interpreting the legislation in a manner that would discriminate
in the amount or method of payment or reimbursement for ser-
vices in manner prohibited by Insurance Code §1451.104, or as
restricting the ability of chiropractors to serve as treating doc-
tors. Labor Code §413.012 is also applicable to the proposed
rule amendments and new rules as it requires the commissioner
to review and revise the fee guidelines every two years to reect
fair and reasonable fees. These requirements have been taken
into consideration in the development of this proposal.
As part of the development of these proposed sections, the Di-
vision posted an informal working draft of the sections on its
website and received written informal comments from 34 system
participants and this proposal incorporates several recommen-
dations offered by insurance carriers and health care providers
(HCPs).
The proposed amendments to §134.1 are necessary to address
rule name changes and the addition of the proposed new
§134.203 and §134.204, clarify when fair and reasonable reim-
bursement applies, and correct grammatical inconsistencies in
the section.
Proposed new §134.2 provides a listing of the ZIP Codes that
are designated as workers’ compensation underserved areas,
which are determined by the ZIP Code where the service is pro-
vided. The section provides that when required by Division rule,
an incentive payment shall be added to the maximum allow-
able reimbursement (MAR) for services performed in a desig-
nated workers’ compensation underserved area. In specifying
workers’ compensation underserved areas, the Division utilized
three criteria simultaneously: a ZIP Code that was not in a des-
ignated Medicare Health Professional Shortage Area (HPSA), a
ZIP Code that had at least one approved case-by-case exception
of Division-approved request to the appointment of a provider
who was not on the Division’s Approved Doctor List (ADL), and
a ZIP Code where there was no provider on the ADL. Using those
three criteria, the Division has designated 122 of the 4,254 Texas
ZIP Codes as eligible for the 10 percent incentive payment. The
Division has determined that 10 percent is a fair and reason-
able incentive because it is the percentage factor currently used
as the physician bonus payment provided by CMS for its 2007
Primary Care HPSA. The 10 percent incentive payment is an-
ticipated to improve participation because it is a reasonable -
nancial bonus in a physician scarcity geographic area and it is a
measure that has been used historically by the federal Medicare
system.
New proposed §134.203 and §134.204 are based on and ad-
dress the same subject as the current §134.202, medical fee
guidelines; however these sections will be applicable to med-
ical services provided on or after March 1, 2008, and contain
changes that provide for fair and reasonable fee guidelines in
the current health care market. In reviewing the conversion fac-
tors from §134.202, the Division used the Medicare Economic
Index (MEI) to provide updated reimbursement rates that are
fair and reasonable. The MEI is a portion of Medicare’s Sus-
tainable Growth Rate (SGR). The other components of the SGR
serve as major restraints in Medicare’s budget neutrality require-
ments, and do not directly relate to workers’ compensation reim-
bursements. The MEI is a weighted average of price changes
for goods and services used to deliver physician services. The
goods and services include physician time and effort as well as
practice expenses.
Rather than modifying §134.202, two new sections (§134.203
and §134.204) are being proposed in order to create a separa-
tion of the conversion factors and Medicare-based fee schedules
from workers’ compensation specic services and reimburse-
ments that are currently combined in §134.202. With these two
separate sections, any future amendments will be easier for the
Division to manage and for system participants to implement.
Proposed new §134.203 relates to medical fees for reimburse-
ments predominantly based on conversion factors and Medi-
care, and new §134.204 relates to medical fees for reimburse-
ments of workers’ compensation specic codes, services, and
programs that, for the most part, are not as dependant on con-
version factors and Medicare. Section 134.202 will remain in ef-
fect for reimbursements related to professional medical services
provided between August 1, 2003 and March 1, 2008.
There are no additional rules or rule amendments anticipated in
order to implement the proposed changes.
Proposed §134.203 is applicable to professional services pro-
vided on or after March 1, 2008; it does not apply to facility, phar-
maceutical, dental, and other services, and it is not applicable to
services provided through a workers’ compensation health care
network certied pursuant to Insurance Code Chapter 1305.
In place of the single conversion factor that is currently provided
by §134.202, new §134.203 proposes the use of two conversion
factors. The two proposed conversion factors are established
in consultation with the Medical Advisor pursuant to Labor Code
§413.0551(b)(1). The conversion factor of $52.93 for calendar
year 2008 is to be used for all professional service categories,
with the exception of surgical procedures performed in a facility
setting, such as a hospital or ambulatory surgical center (ASC).
This "non-facility" conversion factor is based on the MEI pro-
posed by CMS to be used in 2008. The conversion factor of
$66.45 for calendar year 2008 is to be used for surgical proce-
dures performed in a facility setting. With the passage of House
Bill 7 in the 2005 Texas Legislative Session, the Labor Code
was amended at §413.011(b) to direct the commissioner develop
one or more conversion factors taking into account economic in-
dicators in health care and the requirements of subsection (d),
which requires that reimbursement be fair and reasonable and
designed to ensure the quality of medical care. The Division
proposes the alternate conversion factor for surgical procedures
performed in a facility setting to promote the quality of the sur-
gical procedures available to injured employees and to provide
fair and reasonable reimbursement to health care providers pro-
viding those procedures in a facility setting. The Division notes
that numerous other workers’ compensation jurisdictions that uti-
lize Medicare’s Resource Based Relative Value Scale (RBRVS)
have adopted one or more conversion factors and a higher con-
version factor is generally assigned to surgical services.
Currently §134.202 applies a xed 125 percent multiplier to the
current Medicare conversion factor in order to determine reim-
bursement. This has been the multiplier for professional ser-
vices reimbursements since the implementation of the section in
August 2003. Rather than using 125 percent of the most current
Medicare conversion factor, the proposed §134.203 establishes
conversion factors that reect the aggregate changes in the MEI
since the baseline year of 2002. The conversion factor will ad-
just annually based on annual changes to the MEI and subject
to monitoring by the Division pursuant to its rulemaking author-
ity. The recommended conversion factor of $52.93 for calen-
dar year 2008 was developed by beginning with the 125 percent
multiplier developed for §134.202, and applying the annual MEI
adjustment activity year-to-year beginning with the baseline year
of 2002.
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Labor Code §413.011(b) allows for the use of one or more con-
version factors. The proposed section establishes a conversion
factor of $66.45 for calendar year 2008 to be used for surgical
procedures performed in a facility setting, such as a hospital or
ASC. This conversion factor is based on the average reimburse-
ment differential between reimbursement rates for surgical ser-
vices and overall services of those states using RBRVS as listed
in Benchmarks for Designing Workers’ Compensation Medical
Fee Schedules: 2006 (Workers’ Compensation Research Insti-
tute, 2006). This conversion factor also takes into considera-
tion the expertise of the health care providers who provide these
services in a facility setting as well as the limited availability of
health care providers with that expertise and the administrative
processes required by the Labor Code to secure those services.
As reported by the Texas Medical Association in their 2006 Sur-
vey of Texas Physicians Research Findings, there has been a
dramatic loss of access to surgical specialties by injured em-
ployees since the adoption of §134.202. As a result of input re-
ceived in response to the posting of the informal working draft
sections, the $66.45 conversion factor applies only to surgical
services when performed in a facility setting, instead of the ear-
lier suggestion of specialty surgical procedures distinguished by
CPT codes.
Both proposed conversion factors are to be updated each sub-
sequent calendar year to reect the annualized MEI percentage
adjustment published in the Federal Register each November.
Proposed §134.203 maintains reimbursement of Healthcare
Common Procedure Coding System (HCPCS) Level II codes at
the level specied in §134.202, 125 percent of fees listed in the
Medicare Durable Medical Equipment, Prosthetics, Orthotics
and Supplies (DMEPOS) fee schedule, or 125 percent of the
published Texas Medicaid fee schedule for durable medical
equipment if the code has no published Medicare DMEPOS
rate.
Proposed §134.203(a) describes the applicability of the section.
Proposed §134.203(a)(1) states that the section does not ap-
ply to workers’ compensation codes, services, and programs
described in §134.204; prescription drugs or medicine; dental
services; facility services of a hospital or other health care fa-
cility; or medical services provided through a workers compen-
sation health care network certied pursuant to Insurance Code
Chapter 1305, except as provided in Insurance Code Chapter
1305. Proposed §134.203(a)(2) notes that the section only ap-
plies to professional medical services provided on or after March
1, 2008, the applicability date of proposed new §134.203. Pro-
posed §134.203(a)(3) provides that §134.202 is to be applied to
professional medical services provided between August 1, 2003
and March 1, 2008.
Proposed §134.203(a)(4) describes that for professional medi-
cal services provided before August 1, 2003, §134.201 (relat-
ing to Medical Fee Guideline for Medical Treatments and Ser-
vices Provided under the Texas Workers’ Compensation Act)
and §134.302 (relating to Dental Fee Guideline) apply. Pro-
posed §134.203(a)(5) denes the term "Medicare payment poli-
cies" to mean reimbursement methodologies, models, and val-
ues or weights, including its coding, billing, and reporting pay-
ment policies as set forth in the CMS payment policies specic to
Medicare, when used in this section. As with current §134.202,
this section allows for the basic Medicare program provisions to
be applied with any additions or exceptions necessary for adap-
tation to the Texas workers’ compensation system. The Medi-
care program is not a static system. Medicare policies change
frequently. To achieve standardization it is necessary to use the
Medicare billing and reimbursement policies as they are modi-
ed by CMS.
Proposed §134.203(a)(6) claries that, notwithstanding Medi-
care payment policies, chiropractors may be reimbursed for
services provided within the scope of their practice act, which,
in accordance with the Labor Code, allows them to serve as
treating doctors in the Texas workers’ compensation system.
Proposed §134.203(a)(7) states that specic provisions con-
tained in the Labor Code or the Division rules, including this
chapter, take precedence over any conicting provision adopted
or utilized by CMS in administering the Medicare program
and that Independent Review Organization (IRO) decisions
regarding medical necessity be made in accordance with Labor
Code §413.031 and §133.308 (relating to MDR by Independent
Review Organizations), which are made on a case-by-case
basis, take precedence in that case only, over any Division
rules and Medicare payment policies. Proposed §134.203(a)(8)
establishes that whenever a component of the Medicare pro-
gram is revised, use of the revised component shall be required
for compliance with Division rules, decisions, and orders for
professional services rendered on or after the effective date,
or after the effective date or the adoption date of the revised
component, whichever is later.
Proposed §134.203(b)(1) requires that for coding, billing, report-
ing, and reimbursement of professional medical services, Texas
workers’ compensation system participants shall apply the Medi-
care payment policies, including its coding; billing; correct coding
initiatives (CCI) edits; modiers; bonus payments for health pro-
fessional shortage areas (HPSAs) and physician scarcity areas
(PSAs); and other applicable payment policies in effect on the
date a service is provided with any additions or exceptions in the
rules.
Proposed §134.203(b)(2) provides that a 10 percent incentive
payment shall be added to the maximum allowable reimburse-
ment (MAR) for services outlined in subsections (c) - (f) and (h)
of the section that are performed in designated workers’ com-
pensation underserved areas in accordance with §134.2.
Proposed §134.203(c) requires system participants to apply the
Medicare payment policies with minimal modications to deter-
mine the maximum allowable reimbursements (MARs). Pro-
posed §134.203(c)(1) provides a table setting out the annual
conversion factors beginning in calendar year 2008 for use in the
various service categories. Proposed §134.203(c)(2) indicates
that the conversion factors in paragraph (1) of that subsection
are for calendar year 2008 and that the subsequent year’s con-
version factors will be determined by applying the annual per-
centage adjustment of the MEI to the previous year’s conversion
factors and the new conversion factors shall be effective January
1 of the new calendar year. Paragraph (2) also provides an ex-
ample of the calculation methodology used early in rule develop-
ment in calendar year 2007 to describe the 2007 workers’ com-
pensation conversion factor based on the Medicare 2006 con-
version factor with the annual increase of 2.1 percent of the MEI.
This calculation methodology is to be applied each new subse-
quent calendar year based on the annualized MEI percentage
adjustment published each November in the Federal Register
for the ensuing calendar year.
As in §134.202(c)(2), proposed §134.203(d) provides that the
MAR for HCPCS Level II codes A, E, J, K, and L shall be 125
percent of the Medicare DMEPOS fee schedule, or 125 percent
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of the published Medicaid fee schedule, or, if neither applies,
according to subsection (f) of this section.
As in §134.202(c)(3), proposed §134.203(e) provides that the
MAR for pathology and laboratory services not addressed in
(c)(1) of this section or in other Division rules shall be 125 per-
cent of the fee listed for the code in the Medicare Clinical Fee
Schedule for the technical component, and 45 percent of the Di-
vision established MAR for the technical component shall be the
professional component.
Proposed §134.203(f) establishes that where no relative value
unit or payment has been assigned by Medicare, Texas Medic-
aid, or the Division, reimbursement shall be provided in accor-
dance with §134.1.
Proposed §134.203(g) establishes that where there is a ne-
gotiated or contracted amount that complies with Labor Code
§413.011, that amount shall be the reimbursement amount that
applies to the billed services.
Proposed §134.203(h) establishes that where there is no ne-
gotiated or contracted amount that complies with Labor Code
§413.011, the reimbursement shall be the least of the MAR
amount, the HCP’s usual and customary charge, unless a
Division rule species a specic bill amount, or the fair and
reasonable amount consistent with the standards of §134.1.
Proposed §134.203(i) requires HCPs to bill their usual and cus-
tomary charges using the most current HCPCS Level I and Level
II codes and to submit medical bills in accordance with the Labor
Code and Division rules.
Proposed §134.203(j) describes that appropriate modiers, in-
cluding more than one modier if necessary, shall follow the ap-
propriate Level I and Level II HCPCS codes on the bill to identify
modifying circumstances. Division-specic modiers are identi-
ed in proposed new §134.204(n) along with instructions for ap-
plication.
Proposed new §134.204 is necessary for reimbursement of
workers’ compensation specic services, and provisions for
a separate section from new proposed §134.203 are recom-
mended for ease in future amendments by the Division and
for ease of implementation by system participants. Proposed
§134.204 applies to workers’ compensation specic codes,
services and programs provided on or after March 1, 2008. The
proposed section is not applicable to professional medical ser-
vices described in proposed new §134.203; prescription drugs
or medicines; dental services; facility services of a hospital or
other health care facility; or medical services provided through
a workers’ compensation health care network certied pursuant
to Insurance Code Chapter 1305, except as provided in §134.1
of this title and Insurance Code Chapter 1305.
Proposed §134.204(a)(3) provides that §134.202 (relating to
Medical Fee Guideline) applies to workers’ compensation spe-
cic codes, services and programs provided between August
1, 2003 and March 1, 2008, the applicability date of proposed
§134.204. Proposed §134.204(a)(4) provides that for workers’
compensation specic codes, services and programs provided
before August 1, 2003, §134.201 (relating to Medical Fee
Guideline for Medical Treatments and Services Provided under
the Texas Workers’ Compensation Act) and §134.302 (relating
to Dental Fee Guideline) apply. Proposed §134.204(a)(5) sets
forth that specic provisions contained in the Texas Labor Code
or the Texas Department of Insurance, Division of Workers’
Compensation (Division) rules, including this chapter, take
precedence over any conicting provision adopted or utilized
by CMS in administering the Medicare program and that In-
dependent Review Organization (IRO) decisions regarding
medical necessity be made in accordance with Labor Code
§413.031 and §133.308 (relating to MDR by Independent Re-
view Organizations), which are made on a case-by-case basis,
take precedence in that case only, over any Division rules and
Medicare payment policies.
Proposed §134.204(b)(1) requires HCPs to bill their usual and
customary charges using the most current HCPCS Level I and
Level II codes and to submit medical bills in accordance with the
Labor Code and Division rules.
Proposed §134.204(b)(2) states that appropriate modiers, in-
cluding more than one modier if necessary, shall follow the ap-
propriate Level I and Level II HCPCS codes on the bill to identify
modifying circumstances. Division-specic modiers are identi-
ed in subsection (n) of this section along with instructions for
their application.
Proposed §134.204(b)(3) provides that a 10 percent incentive
payment shall be added to the MAR for services outlined in sub-
sections (d), (e), (g), (i), (j), and (k) of the section that are per-
formed in designated workers’ compensation underserved areas
in accordance with §134.2.
Proposed §134.204(c) establishes that where there is a ne-
gotiated or contracted amount that complies with Labor Code
§413.011, that amount shall be the reimbursement amount for
the billed services.
Proposed §134.204(d) establishes that where there is no ne-
gotiated or contracted amount that complies with Labor Code
§413.011, the reimbursement shall be the least of the MAR
amount, the HCP’s usual and customary charge, unless Division
rule species a specic bill amount, or the fair and reasonable
amount consistent with the standards of §134.1.
Proposed §134.204(e) sets forth the case management respon-
sibilities for the treating doctor, establishes set fees for treating
doctor case management services, directs the treating doctor
to use a specic modier when billing for these services that
will distinguish treating doctors from other health care providers,
and allows treating doctors a payment commensurate with case
management responsibilities and workers’ compensation admin-
istrative tasks. Proposed §134.204(e) also establishes set fees,
which are 25 percent of the total provided to treating doctors,
when a referral health care provider contributes to the case man-
agement activity. These established fees were derived from the
2007 Ingenix publication of The Essential RBRVS for determin-
ing the gap-lled, non-facility value, and then multiplied by the
Division’s 2007 conversion factor used during the early 2007 cal-
endar year rule development stage.
Proposed §134.204(f) establishes that the reimbursement for
home health services provided by a licensed home health
agency shall be 125 percent of the published Texas Medicaid fee
schedule for home health agencies or as provided in proposed
subsections (c) or (d) of this section.
As in §134.202(e)(4), proposed §134.204(g) sets forth the
requirements and limitations on functional capacity evaluations
(FCEs), including limits on the number of FCEs allowed, the
maximum number of hours to be reimbursed, the required billing
code and modier, and the required elements of a physical
examination and neurological examination.
PROPOSED RULES October 5, 2007 32 TexReg 6969
As in §134.202(e)(5), proposed §134.204(h) sets forth the billing
and reimbursement requirements for Return to Work Rehabilita-
tion Programs including appropriate coding, modiers, and re-
imbursement rates. The section includes details of comparable
CARF accredited programs.
Proposed §134.204(i) addresses the examinations and re-
imbursements with new modiers that are associated with
the expanded duties of designated doctors. This subsection
is established for whichever examination is appropriate, and
proposes an established cap with a prorated payment method
for the four examinations not associated with MMI and IR.
As in §134.202(e)(6), proposed §134.204(j) sets forth the billing,
coding, and reimbursement requirements, including modiers,
for Maximum Medical Improvement (MMI) and Impairment Rat-
ing (IR) examinations. The subsection species what shall be
included in the examinations, any limitations on the number of
examinations allowed, billing and reimbursement for testing not
outlined in the AMA Guides, and that the doctor performing the
examinations be an authorized doctor under the Act, Division
rules, and Chapter 130 relating to Certication of Maximum
Medical Improvement and Evaluation of Permanent Impairment.
The subsection further sets out different billing, coding, including
modiers, and reimbursement rates depending on whether
the examining HCP is the treating doctor, a referral doctor,
or a referral specialist. A new, clarifying provision has been
added for the billing and reimbursement of an IR evaluation in
circumstances when there is no test to determine an IR for a
non-musculoskeletal condition.
Proposed §134.204(k) sets forth the billing, coding, including
modiers, and reimbursements rates for Return to Work and
Evaluation of Medicare Care examinations (RTW/EMC), that are
not done for the purpose of certifying MMI or assigning IR. The
proposed subsection addresses the newer designated doctor
responsibilities and raises the overall reimbursement rate from
$350 to $500 for whichever examination is appropriate as out-
lined in subsection (i) of this section. Additionally, any required
testing is to be billed using appropriate codes and modiers in
addition to the examination fee.
Proposed §134.204(l) refers a HCP to §129.5 (relating to Work
Status Reports) when billing for a Work Status Report that is not
conducted as part of the examination outlined in subsections (i)
and (j) of this section.
Proposed §134.204(m) refers a treating doctor to §126.14 (re-
lating to Treating Doctor Examination to Dene Compensable
Injury) when billing for an examination to dene the compens-
able injury.
Proposed §134.204(n) sets forth Division modiers to be used
by HCPs in conjunction with procedure codes to ensure correct
coding, reporting, billing, and reimbursement. The proposal in-
cludes six new modiers associated with treating doctor case
management functions and requested designated doctor exam-
inations.
Jaelene Fayhee, Deputy Executive Commissioner for Policy and
Research, has determined the following with respect to scal
impact for the rst ve-year period the proposed rule amendment
and proposed new rules are in effect.
With regard to enforcement and administration of the rules by
state government, the Division will experience minimal increased
costs in some areas and decreased costs in others. Increased
costs, although difcult to quantify, may include expenses asso-
ciated with the preparation of new training materials and presen-
tation of training classes for Department and Division staff and
other system participants, and costs associated with monitoring
the Medicare payment policies.
Once system participants become familiar with the amendments
to these sections and the conversion factors to consider in cal-
culating the maximum allowable reimbursement amounts, it is
expected to result in fewer medical fee disputes. For example,
case management activities have an established set fee amount
as do the reimbursements for designated doctor examinations.
Additionally, there is more direction provided for the reimburse-
ment of home health services, and all of these previously were
silent and left to the insurance carrier’s determination of a fair
and reasonable reimbursement.
There will be no scal impact on local government as a result
of enforcing or administering the rules as local governments do
not have regulatory authority with respect to these rules. Local
governments and state governmental entities as regulated en-
tities will be impacted in the same manner as persons required
to comply with the rules as proposed. Aggregate medical costs
should increase in proportion to the raise in the conversion fac-
tor reimbursement amounts, which have not increased since the
implementation of §134.202 in August 2003. If the local gov-
ernment’s workers’ compensation coverage is provided by an
insurance company, premium costs may increase as a result of
the higher medical costs. However, at this time the Division can-
not determine if local governments will experience an increase in
these premium costs. Any local government that is self-insured
will likely experience a similar cost increase if utilization and in-
jury experience remain unchanged.
There will be no measurable effect on local employment or the
local economy as a result of the proposal.
Ms. Fayhee has also determined that for each year of the rst
ve years the section is in effect, the public benet anticipated
as a result of the proposed sections is the continued access to
health care and stability provided through consistent application
of the Division’s adopted fee guidelines that are based on the
standardized Medicare reimbursement methodologies, models
and values or weights, as well as Medicare’s payment policies
relating to coding, billing, and reporting.
Injured employees will benet from the proposed rules because
the conversion factor increase will result in additional reimburse-
ment to providers. Increased reimbursement rates may encour-
age additional providers to participate in the workers’ compen-
sation system, thereby increasing injured employees’ access to
quality health care. Additionally, injured employees in under-
served areas will benet from the inducement to providers cre-
ated by the provisions for an additional 10 percent reimburse-
ment to health care providers who provide services in designated
shortage areas represented by specic ZIP Codes.
Insurance carriers will benet from the proposed rules by the es-
tablishment of fees for reimbursing case management activities,
the specication of the tiered reimbursement structure for the
non-MMI and IR designated doctor examinations, guidance on
the coding and billing for licensed home health services, and the
proposed new modiers, all of which lend certainty and stability
to the system. Insurance carriers will also benet from the pre-
dictability of the annual MEI adjustments that will determine the
annual workers’ compensation conversion factor changes. Car-
riers will continue to benet from use of standardized and current
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methodologies, models, and value units, and use of standard-
ized reporting, billing, and coding requirements.
Health care providers will benet from the reimbursement mod-
ications included in the proposed rules. The conversion fac-
tor increase will result in additional reimbursement to providers.
Based on calendar year 2005 reimbursement data, reimburse-
ment for professional services other than surgical procedures
performed in a facility setting is anticipated to increase approx-
imately $51 million, or 9.8 percent. Reimbursement for surgical
services performed in a facility setting is anticipated to increase
approximately $20.6 million, or 39.5 percent. This is an approx-
imate $71.6 million increase in system costs with a net change
of approximately 7.2 percent of total system medical payments.
These increases are reective of the increased costs as iden-
tied through the MEI for the provision of medical services and
more accurately reect the increases in costs of providing health
care than the previous index to Medicare. This relationship will
improve the nancial viability of providers to participate in the
Texas workers’ compensation system. HCPs will benet from
the predictability of the annual MEI adjustments which ensure
that changes in the costs of providing services will be reected
in the yearly workers’ compensation conversion factor changes.
In addition, the Division has identied workers’ compensation
underserved areas. Those HCPs identied in the §134.203 and
§134.204 providing medical services and treatments in those ar-
eas will benet from an additional 10 percent reimbursement.
Providers will also benet from the set reimbursement amounts
for case management functions as these activities become in-
creasingly important in our disability management model. The
clarications and specicities associated with this change in re-
imbursement methodology will allow providers to be more con-
sistently reimbursed for case management responsibilities. This
change further supports the responsibilities of the treating doctor
and contributing HCPs to fulll the disability management objec-
tives of the Division.
Licensed home health agencies, as providers, will also benet
from clarication as to reimbursement for home health services
provided to injured employees. Designated doctors will benet
from a more streamlined and tiered reimbursement structure for
non-MMI and IR designated doctor examinations.
Employers, similar to insurance carriers, will benet from the pro-
posed rules due to the carrier’s ability to process the established
fees for reimbursing case management activities, the specica-
tion of the tiered reimbursement structure for the non-MMI and
IR designated doctor examinations, guidance on the coding and
billing for licensed home health services, and the proposed new
modiers, all of which lend certainty and stability to the system.
Employers also benet from these proposed rules as they sup-
port disability management and return to work initiatives.
The Department has determined that no private real property in-
terests are affected by this proposal and that this proposal does
not restrict or limit an owner’s right to property that would other-
wise exist in the absence of government action and, therefore,
does not constitute a taking or require a takings impact assess-
ment under the Government Code §2007.043.
To be considered, written comments on the proposal must be
received no later than 5:00 p.m. on November 5, 2007. Com-
ments may be submitted via the Internet through the Division’s
Internet website at http://www.tdi.state.tx.us/wc/rules/propose-
drules/toc.html or by mailing your comments to Victoria Ortega,
Legal Services, MS-4D, Texas Department of Insurance, Divi-
sion of Workers’ Compensation, 7551 Metro Center Drive, Suite
100, Austin, Texas 78744.
The commissioner will consider the adoption of the proposed
amended section and proposed new sections in a public hearing
at 1:00 p.m. on November 5, 2007, in Room 100 at the William B.
Hobby, Jr. State Ofce Building, 333 Guadalupe Street, Austin,
Texas 78701. Written and oral comments presented at the hear-
ing will be considered.
SUBCHAPTER A. MEDICAL REIMBURSE-
MENT POLICIES
28 TAC §134.1, §134.2
The amended rule and new rules are proposed under the Texas
Labor Code §§408.021, 413.002, 413.007, 413.011, 413.012,
413.0551, 408.0252, 413.013, 413.014, 413.015, 413.016,
413.017, 413.019, 413.031; 402.0111, and 402.061.
Section 408.021 entitles injured employees to all health care
reasonably required by the nature of the injury as and when
needed. Section 413.002 requires the Division to monitor health
care providers, insurance carriers and claimants to ensure com-
pliance with rules adopted by the commissioner of workers’ com-
pensation, including fee guidelines. Section 413.007 sets out
information to be maintained by the Division. Section 413.011
mandates that the Division by rule establish medical policies and
guidelines. Section 413.012 requires the Division to review and
revise the medical policies and fee guidelines at least every two
years to reect fair and reasonable fees. Section 413.0551 re-
quires the Medical Advisor to make recommendations regard-
ing the adoption of rules and policies to develop, maintain, and
review guidelines as provided by §413.011. Section 408.0252
allows the commissioner of workers’ compensation to identify
areas of the state in which access to health care provides is
less available and adopt appropriate standards, guidelines, and
rules regarding the delivery of health care in those areas. Sec-
tion 413.013 requires the Division by rule to establish programs
related to health care treatments and services for dispute reso-
lution, monitoring, and review. Section 413.014 requires preau-
thorization by the insurance carrier for health care treatments
and services. Section 413.015 requires insurance carriers to
pay charges for medical services as provided in the statute and
requires that the Division ensure compliance with the medical
policies and fee guidelines through audit and review. Section
413.016 provides for refund of payments made in violation of
the medical policies and fee guidelines. Section 413.017 pro-
vides a presumption of reasonableness for medical services fees
that are consistent with the medical policies and fee guidelines.
Section 413.019 provides for payment of interest on delayed
payments refunds or overpayments. Section 413.031 provides
a procedure for medical dispute resolution. Section 402.00111
provides that the commissioner of workers’ compensation shall
exercise all executive authority, including rulemaking authority,
under the Labor Code and other laws of this state. Section
402.061 provides that the commissioner of workers’ compensa-
tion has the authority to adopt rules as necessary to implement
and enforce the Texas Workers’ Compensation Act.
The following sections are affected by this proposal: Labor Code
§§408.021, 408.0252, 413.002, 413.007, 413.011 - 413.017,
413.019, 413.031; 402.0111, 413.0551, and 402.061.
§134.1. Medical Reimbursement.
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(a) Medical reimbursement for health care services provided
to injured employees subject to a workers’ compensation health care
network established under Insurance Code Chapter 1305 shall be made
in accordance with the provisions of Insurance Code Chapter 1305, ex-
cept as provided in subsections [subsection] (b) and (c) of this section.
(b) Examinations conducted pursuant to Labor Code
§§408.004, 408.0041, and 408.151 shall be reimbursed in accordance
with §134.204 of this chapter (relating to Medical Fee Guideline for
Workers’ Compensation Specic Services)[§134.202 of this chapter
(relating to Medical Fee Guideline)].
(c) Examinations conducted pursuant to Labor Code
§408.0042 shall be reimbursed in accordance with §126.14 of this title
(relating to Treating Doctor Examination to Dene the Compensable
Injury).
(d) [(c)] Medical reimbursement for health care not provided
through a workers’ compensation health care network shall be made in
accordance with:
(1) the Division’s fee guidelines;
(2) a negotiated contract; or
(3) in the absence of an applicable fee guideline or a negoti-
ated contract, a fair and reasonable reimbursement amount as specied
in subsection (e) [(d)] of this section [in the absence of an applicable
fee guideline].
(e) [(d)] Fair and reasonable reimbursement shall:
(1) be[is] consistent with the criteria of Labor Code
§413.011;
(2) ensure[ensures] that similar procedures provided in
similar circumstances receive similar reimbursement; and
(3) be[is] based on nationally recognized published studies,
published Division medical dispute decisions, and values assigned for
services involving similar work and resource commitments, if avail-
able.
(f) [(e)] The insurance carrier shall consistently apply fair and
reasonable reimbursement amounts and maintain, in reproducible for-
mat, documentation of the insurance carrier’s methodology(ies) estab-
lishing fair and reasonable reimbursement amounts. Upon request of
the Division, an insurance carrier shall provide copies of such docu-
mentation.
§134.2. Incentive Payments for Workers’ Compensation Under-
served Areas.
(a) When required by Division rule, an incentive payment shall
be added to the maximum allowable reimbursement (MAR) for ser-
vices performed in a designated workers’ compensation underserved
area.
(b) The following list of ZIP Codes comprise the Division
designated workers’ compensation underserved areas: 75134, 75135,
75161, 75181, 75212, 75410, 75558, 75603, 75630, 75650, 75653,
75654, 75658, 75660, 75663, 75666, 75667, 75672, 75687, 75692,
75704, 75750, 75752, 75763, 75789, 75849, 75915, 75933, 75949,
75964, 75969, 75973, 75980, 76023, 76055, 76060, 76066, 76088,
76119, 76226, 76239, 76247, 76271, 76380, 76443, 76534, 76621,
76640, 76657, 76682, 76711, 76932, 76935, 77033, 77050, 77053,
77078, 77336, 77354, 77363, 77389, 77396, 77466, 77496, 77517,
77561, 77632, 77808, 77905, 77968, 78025, 78123, 78132, 78140,
78141, 78210, 78220, 78239, 78242, 78333, 78335, 78343, 78368,
78370, 78383, 78407, 78535, 78574, 78583, 78590, 78605, 78640,
78669, 78802, 78830, 78836, 78877, 78884, 78935, 78960, 79010,
79107, 79108, 79114, 79118, 79311, 79367, 79408, 79411, 79511,
79521, 79536, 79561, 79563, 79778, 79782, 79836, 79838, 79849,
79901, 79922, 79934.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Insurance, Division of Workers’ Compensation
Commission
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 804-4715
SUBCHAPTER C. MEDICAL FEE
GUIDELINES
28 TAC §134.203, §134.204
The amended rule and new rules are proposed under the Texas
Labor Code §§408.021, 413.002, 413.007, 413.011, 413.012,
413.0551, 408.0252, 413.013, 413.014, 413.015, 413.016,
413.017, 413.019, 413.031; 402.0111, and 402.061.
Section 408.021 entitles injured employees to all health care
reasonably required by the nature of the injury as and when
needed. Section 413.002 requires the Division to monitor health
care providers, insurance carriers and claimants to ensure com-
pliance with rules adopted by the commissioner of workers’ com-
pensation, including fee guidelines. Section 413.007 sets out
information to be maintained by the Division. Section 413.011
mandates that the Division by rule establish medical policies and
guidelines. Section 413.012 requires the Division to review and
revise the medical policies and fee guidelines at least every two
years to reect fair and reasonable fees. Section 413.0551 re-
quires the Medical Advisor to make recommendations regard-
ing the adoption of rules and policies to develop, maintain, and
review guidelines as provided by §413.011. Section 408.0252
allows the commissioner of workers’ compensation to identify
areas of the state in which access to health care provides is
less available and adopt appropriate standards, guidelines, and
rules regarding the delivery of health care in those areas. Sec-
tion 413.013 requires the Division by rule to establish programs
related to health care treatments and services for dispute reso-
lution, monitoring, and review. Section 413.014 requires preau-
thorization by the insurance carrier for health care treatments
and services. Section 413.015 requires insurance carriers to
pay charges for medical services as provided in the statute and
requires that the Division ensure compliance with the medical
policies and fee guidelines through audit and review. Section
413.016 provides for refund of payments made in violation of
the medical policies and fee guidelines. Section 413.017 pro-
vides a presumption of reasonableness for medical services fees
that are consistent with the medical policies and fee guidelines.
Section 413.019 provides for payment of interest on delayed
payments refunds or overpayments. Section 413.031 provides
a procedure for medical dispute resolution. Section 402.00111
provides that the commissioner of workers’ compensation shall
exercise all executive authority, including rulemaking authority,
under the Labor Code and other laws of this state. Section
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402.061 provides that the commissioner of workers’ compensa-
tion has the authority to adopt rules as necessary to implement
and enforce the Texas Workers’ Compensation Act.
The following sections are affected by this proposal: Labor Code
§§408.021, 408.0252, 413.002, 413.007, 413.011 - 413.017,
413.019, 413.031; 402.0111, 413.0551, and 402.061.
§134.203. Medical Fee Guideline for Professional Services.
(a) Applicability of this rule is as follows:
(1) This section applies to professional medical services
provided in the Texas workers’ compensation system, other than:
(A) workers’ compensation specic codes, services,
and programs described in §134.204 of this title (relating to Medical
Fee Guideline for Workers’ Compensation Specic Services);
(B) prescription drugs or medicine;
(C) dental services;
(D) the facility services of a hospital or other health care
facility; and
(E) medical services provided through a workers’ com-
pensation health care network certied pursuant to Insurance Code
Chapter 1305, except as provided in Insurance Code Chapter 1305.
(2) This section applies to professional medical services
provided on or after March 1, 2008.
(3) For professional services provided between August 1,
2003 and March 1, 2008, §134.202 of this title (relating to Medical Fee
Guideline) applies.
(4) For professional services provided prior to August 1,
2003, §134.201 of this title (relating to Medical Fee Guideline for Med-
ical Treatments and Services Provided under the Texas Workers’ Com-
pensation Act) and §134.302 of this title (relating to Dental Fee Guide-
line) apply.
(5) "Medicare payment policies" when used in this sec-
tion, shall mean reimbursement methodologies, models, and values or
weights including its coding, billing, and reporting payment policies
as set forth in the Centers for Medicare and Medicaid Services (CMS)
payment policies specic to Medicare.
(6) Notwithstanding Medicare payment policies, chiro-
practors may be reimbursed for services provided within the scope of
their practice act.
(7) Specic provisions contained in the Texas Labor Code
or the Texas Department of Insurance, Division of Workers’ Compen-
sation (Division) rules, including this chapter, shall take precedence
over any conicting provision adopted or utilized by CMS in adminis-
tering the Medicare program. Independent Review Organization (IRO)
decisions regarding medical necessity made in accordance with Labor
Code §413.031 and §133.308 of this title (relating to MDR by Indepen-
dent Review Organizations), which are made on a case-by-case basis,
take precedence in that case only, over any Division rules and Medi-
care payment policies.
(8) Whenever a component of the Medicare program is re-
vised, use of the revised component shall be required for compliance
with Division rules, decisions, and orders for professional services ren-
dered on or after the effective date, or after the effective date or the
adoption date of the revised component, whichever is later.
(b) For coding, billing, reporting, and reimbursement of pro-
fessional medical services, Texas workers’ compensation system par-
ticipants shall apply the following:
(1) Medicare payment policies, including its coding;
billing; correct coding initiatives (CCI) edits; modiers; bonus pay-
ments for health professional shortage areas (HPSAs) and physician
scarcity areas (PSAs); and other payment policies in effect on the date
a service is provided with any additions or exceptions in the rules.
(2) A 10 percent incentive payment shall be added to the
maximum allowable reimbursement (MAR) for services outlined in
subsections (c) - (f) and (h) of this section that are performed in des-
ignated workers’ compensation underserved areas in accordance with
§134.2 of this title (relating to Incentive Payments for Workers’ Com-
pensation Underserved Areas).
(c) To determine the MAR for professional services, system
participants shall apply the Medicare payment policies with minimal
modications.
(1) The following table establishes the conversion factors
to be applied to each of the listed service categories.
Figure: 28 TAC §134.203(c)(1)
(2) The conversion factors listed in paragraph (1) of this
subsection shall be the conversion factors for calendar year 2008. Sub-
sequent year’s conversion factors shall be determined by applying the
annual percentage adjustment of the Medicare Economic Index (MEI)
to the previous year’s conversion factors, and shall be effective January
1st of the new calendar year. The following hypothetical example il-
lustrates this annual adjustment activity if the Division had been using
this MEI annual percentage adjustment: The 2006 Division conver-
sion factor of $50.83 (with the exception of surgery) would have been
multiplied by the 2007 MEI annual percentage increase of 2.1 percent,
resulting in the $51.90 (with the exception of surgery) Division con-
version factor in 2007.
(d) The MAR for Healthcare Common Procedure Coding Sys-
tem (HCPCS) Level II codes A, E, J, K, and L shall be determined as
follows:
(1) 125 percent of the fee listed for the code in the Medi-
care Durable Medical Equipment, Prosthetics, Orthotics and Supplies
(DMEPOS) fee schedule;
(2) if the code has no published Medicare rate, 125 percent
of the published Texas Medicaid fee schedule, durable medical equip-
ment (DME)/medical supplies, for HCPCS; or
(3) if neither paragraph (1) nor (2) of this subsection apply,
then as calculated according to subsection (f) of this section.
(e) The MAR for pathology and laboratory services not ad-
dressed in subsection (c)(1) of this section or in other Division rules
shall be determined as follows:
(1) 125 percent of the fee listed for the code in the Medicare
Clinical Fee Schedule for the technical component of the service; and,
(2) 45 percent of the Division established MAR for the
code derived in paragraph (1) for the professional component of the
service.
(f) For products and services for which no relative value unit
or payment has been assigned by Medicare, Texas Medicaid, or the
Division, reimbursement shall be provided in accordance with §134.1
of this title (relating to Medical Reimbursement).
(g) When there is a negotiated or contracted amount that com-
plies with Labor Code §413.011, reimbursement shall be the negotiated
or contracted amount that applies to the billed services.
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(h) When there is no negotiated or contracted amount that
complies with Labor Code §413.011, reimbursement shall be the least
of the:
(1) MAR amount;
(2) health care provider’s usual and customary charge, un-
less directed by Division rule to bill a specic amount; or
(3) fair and reasonable amount consistent with the stan-
dards of §134.1 of this title.
(i) Health care providers (HCPs) shall bill their usual and cus-
tomary charges using the most current Level I (CPT codes) and Level
II HCPCS codes. HCPs shall submit medical bills in accordance with
the Labor Code and Division rules.
(j) Modifying circumstance shall be identied by use of the ap-
propriate modier following the appropriate Level I (CPT codes) and
Level II HCPCS codes. Division-specic modiers are identied and
shall be applied in accordance with §134.204(n) of this title (relating to
Medical Fee Guideline for Workers’ Compensation Specic Services).
When two or more modiers are applicable to a single CPT code, in-
dicate each modier on the bill.
§134.204. Medical Fee Guideline for Workers’ Compensation Spe-
cic Services.
(a) Applicability of this rule is as follows:
(1) This section applies to workers’ compensation specic
codes, services and programs provided in the Texas workers’ compen-
sation system, other than:
(A) professional medical services described in
§134.203 of this title (relating to Medical Fee Guideline for Profes-
sional Services);
(B) prescription drugs or medicine;
(C) dental services;
(D) the facility services of a hospital or other health care
facility; and
(E) medical services provided through a workers’ com-
pensation health care network certied pursuant to Insurance Code
Chapter 1305, except as provided in §134.1 of this title and Insurance
Code Chapter 1305.
(2) This section applies to workers’ compensation specic
codes, services and programs provided on or after March 1, 2008.
(3) For workers’ compensation specic codes, services
and programs provided between August 1, 2003 and March 1, 2008,
§134.202 of this title (relating to Medical Fee Guideline) applies.
(4) For workers’ compensation specic codes, services and
programs provided prior to August 1, 2003, §134.201 of this title (re-
lating to Medical Fee Guideline for Medical Treatments and Services
Provided under the Texas Workers’ Compensation Act) and §134.302
of this title (relating to Dental Fee Guideline) apply.
(5) Specic provisions contained in the Labor Code or the
Texas Department of Insurance, Division of Workers’ Compensation
(Division) rules, including this chapter, shall take precedence over any
conicting provision adopted or utilized by the Centers for Medicare
and Medicaid Services (CMS) in administering the Medicare program.
Independent Review Organization (IRO) decisions regarding medical
necessity made in accordance with Labor Code §413.031 and §133.308
of this title (relating to MDR by Independent Review Organizations),
which are made on a case-by-case basis, take precedence in that case
only, over any Division rules and Medicare payment policies.
(b) Payment Policies Relating to coding, billing, and reporting
for workers’ compensation specic codes, services, and programs are
as follows:
(1) Billing. Health care providers (HCPs) shall bill their
usual and customary charges using the most current Level I (CPT
codes) and Level II Healthcare Common Procedure Coding System
(HCPCS) codes. HCPs shall submit medical bills in accordance with
the Labor Code and Division rules.
(2) Modiers. Modifying circumstance shall be identied
by use of the appropriate modier following the appropriate Level I
(CPT codes) and Level II HCPCS codes. Where HCPCS modiers ap-
ply, carriers shall treat them in accordance with Medicare and Texas
Medicaid rules. Additionally, Division-specic modiers are identi-
ed in subsection (n) of this section. When two or more modiers are
applicable to a single HCPCS code, indicate each modier on the bill.
(3) Incentive Payments. A 10 percent incentive payment
shall be added to the maximum allowable reimbursement (MAR) for
services outlined in subsections (d), (e), (g), (i), (j), and (k) of this sec-
tion that are performed in designated workers’ compensation under-
served areas in accordance with §134.2 of this title (relating to Incen-
tive Payments for Workers’ Compensation Underserved Areas).
(c) When there is a negotiated or contracted amount that com-
plies with Labor Code §413.011, reimbursement shall be the negotiated
or contracted amount that applies to the billed services.
(d) When there is no negotiated or contracted amount that
complies with §413.011 of the Labor Code, reimbursement shall be
the least of the:
(1) MAR amount;
(2) health care provider’s usual and customary charge, un-
less directed by Division rule to bill a specic amount; or
(3) fair and reasonable amount consistent with the stan-
dards of §134.1 of this title (relating to Medical Reimbursement).
(e) Case Management Responsibilities by the Treating Doctor
is as follows:
(1) Team conferences and telephone calls shall include co-
ordination with an interdisciplinary team.
(A) Team members shall not be employees of the treat-
ing doctor.
(B) Team conferences and telephone calls must be out-
side of an interdisciplinary program. Documentation shall include the
purpose and outcome of conferences and telephone calls, and the name
and specialty of each individual attending the team conference or en-
gaged in a phone call.
(2) Team conferences and telephone calls should be trig-
gered by a documented change in the condition of the injured employee
and performed for the purpose of coordination of medical treatment
and/or return to work for the injured employee.
(3) Contact with one or more members of the interdiscipli-
nary team more often than once every 30 days shall be limited to the
following:
(A) coordinating with the employer, employee, or an as-
signed medical or vocational case manager to determine return to work
options;
(B) developing or revising a treatment plan, including
any treatment plans required by Division rules;
(C) altering or clarifying previous instructions; or
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(D) coordinating the care of employees with cata-
strophic or multiple injuries requiring multiple specialties.
(4) Case management services require the treating doctor
to submit documentation that identies any HCP that contributes to the
case management activity. Case management services shall be billed
and reimbursed as follows:
(A) CPT Code 99361.
(i) Reimbursement to the treating doctor shall be
$113. Modier "W1" shall be added.
(ii) Reimbursement to the referral HCP shall be $28
when a HCP contributes to the case management activity.
(B) CPT Code 99362.
(i) Reimbursement to the treating doctor shall be
$198. Modier "W1" shall be added.
(ii) Reimbursement to the referral HCP shall be $50
when a HCP contributes to the case management activity.
(C) CPT Code 99371.
(i) Reimbursement to the treating doctor shall be
$18. Modier "W1" shall be added.
(ii) Reimbursement to a referral HCP contributing
to this case management activity shall be $5.
(D) CPT Code 99372.
(i) Reimbursement to the treating doctor shall be
$46. Modier "W1" shall be added.
(ii) Reimbursement to the referral HCP contributing
to this case management activity shall be $12.
(E) CPT Code 99373.
(i) Reimbursement to the treating doctor shall be
$90. Modier "W1" shall be added.
(ii) Reimbursement to the referral HCP contributing
to this case management action shall be $23.
(f) To determine the reimbursement amount for home health
services provided through a licensed home health agency, reimburse-
ment shall be 125 percent of the published Texas Medicaid fee schedule
for home health agencies; or, as provided in subsections (c) or (d) of
this section.
(g) The following applies to Functional Capacity Evaluations
(FCEs). A maximum of three FCEs for each compensable injury shall
be billed and reimbursed. FCEs ordered by the Division shall not count
toward the three FCEs allowed for each compensable injury. FCEs
shall be billed using CPT Code 97750 with modier "FC". FCEs shall
be reimbursed in accordance with §134.203(c)(1) of this title. Reim-
bursement shall be for up to a maximum of four hours for the initial
test or for a Division ordered test; a maximum of two hours for an in-
terim test; and, a maximum of three hours for the discharge test, unless
it is the initial test. Documentation is required. FCEs shall include the
following elements:
(1) A physical examination and neurological evaluation,
which include the following:
(A) appearance (observational and palpation);
(B) exibility of the extremity joint or spinal region
(usually observational);
(C) posture and deformities;
(D) vascular integrity;
(E) neurological tests to detect sensory decit;
(F) myotomal strength to detect gross motor decit; and
(G) reexes to detect neurological reex symmetry.
(2) A physical capacity evaluation of the injured area,
which includes the following:
(A) range of motion (quantitative measurements using
appropriate devices) of the injured joint or region; and
(B) strength/endurance (quantitative measures using
accurate devices) with comparison to contralateral side or normative
database. This testing may include isometric, isokinetic, or isoinertial
devices in one or more planes.
(3) Functional abilities tests, which include the following:
(A) activities of daily living (standardized tests of
generic functional tasks such as pushing, pulling, kneeling, squatting,
carrying, and climbing);
(B) hand function tests that measure ne and gross mo-
tor coordination, grip strength, pinch strength, and manipulation tests
using measuring devices;
(C) submaximal cardiovascular endurance tests which
measure aerobic capacity using stationary bicycle or treadmill; and
(D) static positional tolerance (observational determi-
nation of tolerance for sitting or standing).
(h) The following shall be applied to Return To Work
Rehabilitation Programs for billing and reimbursement of Work
Conditioning/General Occupational Rehabilitation Programs, Work
Hardening/Comprehensive Occupational Rehabilitation Programs,
Chronic Pain Management/Interdisciplinary Pain Rehabilitation Pro-
grams, and Outpatient Medical Rehabilitation Programs. To qualify as
a Division Return to Work Rehabilitation Program, a program should
meet the specic program standards for the program as listed in the
most recent Commission on Accreditation of Rehabilitation Facilities
(CARF) Medical Rehabilitation Standards Manual, which includes
active participation in recovery and return to work planning by the
injured employee, employer and payor or carrier.
(1) Accreditation by the CARF is recommended, but not
required.
(A) If the program is CARF accredited, modier "CA"
shall follow the appropriate program modier as designated for the spe-
cic programs listed below. The hourly reimbursement for a CARF
accredited program shall be 100 percent of the MAR.
(B) If the program is not CARF accredited, the only
modier required is the appropriate program modier. The hourly re-
imbursement for a non-CARF accredited program shall be 80 percent
of the MAR.
(2) For Division purposes, General Occupational Rehabil-
itation Programs, as dened in the CARF manual, are considered Work
Conditioning.
(A) The rst two hours of each session shall be billed
and reimbursed as one unit, using CPT Code 97545 with modier
"WC". Each additional hour shall be billed using CPT Code 97546
with modier "WC". CARF accredited Programs shall add "CA" as
a second modier.
(B) Reimbursement shall be $36 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
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minute increment may be billed and reimbursed if greater than or equal
to eight minutes and less than 23 minutes.
(3) For Division purposes, Comprehensive Occupational
Rehabilitation Programs, as dened in the CARF manual, are consid-
ered Work Hardening.
(A) The rst two hours of each session shall be billed
and reimbursed as one unit, using CPT Code 97545 with modier
"WH". Each additional hour shall be billed using CPT Code 97546
with modier "WH". CARF accredited Programs shall add "CA" as
a second modier.
(B) Reimbursement shall be $64 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
minute increment may be billed and reimbursed if greater than or equal
to 8 minutes and less than 23 minutes.
(4) The following shall be applied for billing and reim-
bursement of Outpatient Medical Rehabilitation Programs.
(A) Program shall be billed and reimbursed using CPT
Code 97799 with modier "MR" for each hour. The number of hours
shall be indicated in the units column on the bill. CARF accredited
Programs shall add "CA" as a second modier.
(B) Reimbursement shall be $90 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
minute increment may be billed and reimbursed if greater than or equal
to eight minutes and less than 23 minutes.
(5) The following shall be applied for billing and reim-
bursement of Chronic Pain Management/Interdisciplinary Pain Reha-
bilitation Programs.
(A) Program shall be billed and reimbursed using CPT
Code 97799 with modier "CP" for each hour. The number of hours
shall be indicated in the units column on the bill. CARF accredited
Programs shall add "CA" as a second modier.
(B) Reimbursement shall be $125 per hour. Units of
less than one hour shall be prorated in 15 minute increments. A single
15 minute increment may be billed and reimbursed if greater than or
equal to eight minutes and less than 23 minutes.
(i) The following shall apply to Designated Doctor Examina-
tions.
(1) Designated Doctors shall perform examinations in ac-
cordance with Labor Code §§408.004, 408.0041 and 408.151 and Di-
vision rules, and shall be billed and reimbursed as follows:
(A) Impairment caused by the compensable injury shall
be billed and reimbursed in accordance with subsection (j) of this sec-
tion, and the use of the additional modier "W5" is the rst modier to
be applied when performed by a designated doctor;
(B) Attainment of maximum medical improvement
shall be billed and reimbursed in accordance with subsection (j) of
this section, and the use of the additional modier "W5" is the rst
modier to be applied when performed by a designated doctor;
(C) Extent of the employee’s compensable injury shall
be billed and reimbursed in accordance with subsection (k) of this sec-
tion, with the use of the additional modier "W6";
(D) Whether the injured employee’s disability is a di-
rect result of the work-related injury shall be billed and reimbursed in
accordance with subsection (k) of this section, with the use of the ad-
ditional modier "W7";
(E) Ability of the employee to return to work shall be
billed and reimbursed in accordance with subsection (k) of this section,
with the use of the additional modier "W8"; and
(F) Issues similar to those described in paragraphs (1) -
(5) of this subsection shall be billed and reimbursed in accordance with
subsection (k) of this section, with the use of the additional modier
"W9".
(2) When multiple examinations under the same specic
Division order are performed concurrently under paragraph (1)(C) -
(F) of this subsection:
(A) the rst examination shall be reimbursed at 100 per-
cent of the set fee outlined in subsection (k) of this section;
(B) the second examination shall be reimbursed at 50
percent of the set fee outlined in subsection (k) of this section; and
(C) subsequent examinations shall be reimbursed at 25
percent of the set fee outlined in subsection (k) of this section.
(j) Maximum Medical Improvement and/or Impairment Rat-
ing (MMI/IR) examinations shall be billed and reimbursed as follows:
(1) The total MAR for an MMI/IR examination shall be
equal to the MMI evaluation reimbursement plus the reimbursement
for the body area(s) evaluated for the assignment of an IR. The MMI/IR
examination shall include:
(A) the examination;
(B) consultation with the injured employee;
(C) review of the records and lms;
(D) the preparation and submission of reports (includ-
ing the narrative report, and responding to the need for further clari-
cation, explanation, or reconsideration), calculation tables, gures, and
worksheets; and,
(E) tests used to assign the IR, as outlined in the AMA
Guides to the Evaluation of Permanent Impairment (AMA Guides), as
stated in the Act and Division rules in Chapter 130 of this title (relating
to Impairment and Supplemental Income Benets).
(2) An HCP shall only bill and be reimbursed for an
MMI/IR examination if the doctor performing the evaluation (i.e., the
examining doctor) is an authorized doctor in accordance with the Act
and Division rules in Chapter 130 of this title.
(A) If the examining doctor, other than the treating doc-
tor, determines MMI has not been reached, the MMI evaluation portion
of the examination shall be billed and reimbursed in accordance with
paragraph (3) of this subsection. Modier "NM" shall be added.
(B) If the examining doctor determines MMI has been
reached and there is no permanent impairment because the injury was
sufciently minor, an IR evaluation is not warranted and only the MMI
evaluation portion of the examination shall be billed and reimbursed in
accordance with paragraph (3) of this subsection.
(C) If the examining doctor determines MMI has been
reached and an IR evaluation is performed, both the MMI evaluation
and the IR evaluation portions of the examination shall be billed and
reimbursed in accordance with paragraphs (3) and (4) of this subsec-
tion.
(3) The following applies for billing and reimbursement of
an MMI evaluation.
(A) An examining doctor who is the treating doctor
shall bill using CPT Code 99455 with the appropriate modier.
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(i) Reimbursement shall be the applicable estab-
lished patient ofce visit level associated with the examination.
(ii) Modiers "V1", "V2", "V3", "V4", or "V5" shall
be added to the CPT code to correspond with the last digit of the appli-
cable ofce visit.
(B) If the treating doctor refers the injured employee to
another doctor for the examination and certication of MMI (and IR);
and, the referral examining doctor has:
(i) previously been treating the injured employee,
then the referral doctor shall bill the MMI evaluation in accordance
with paragraph (3)(A) of this subsection; or,
(ii) not previously treated the injured employee, then
the referral doctor shall bill the MMI evaluation in accordance with
paragraph (3)(C) of this subsection.
(C) An examining doctor, other than the treating doctor,
shall bill using CPT Code 99456. Reimbursement shall be $350.
(4) The following applies for billing and reimbursement of
an IR evaluation.
(A) The HCP shall include billing components of the IR
evaluation with the applicable MMI evaluation CPT code. The number
of body areas rated shall be indicated in the units column of the billing
form.
(B) When multiple IRs are required as a component of
a designated doctor examination under §130.6 of this title (relating to
Designated Doctor Examinations for Maximum Medical Improvement
and/or Impairment Ratings), the designated doctor shall bill for the
number of body areas rated and be reimbursed $50 for each additional
IR calculation. Modier "MI" shall be added to the MMI evaluation
CPT code.
(C) For musculoskeletal body areas, the examining doc-
tor may bill for a maximum of three body areas.
(i) Musculoskeletal body areas are dened as fol-
lows:
(I) spine and pelvis;
(II) upper extremities and hands; and,
(III) lower extremities (including feet).
(ii) The MAR for musculoskeletal body areas shall
be as follows.
(I) $150 for each body area if the Diagnosis Re-
lated Estimates (DRE) method found in the AMA Guides 4th edition
is used.
(II) If full physical evaluation, with range of mo-
tion, is performed:
(-a-) $300 for the rst musculoskeletal body
area; and
(-b-) $150 for each additional musculoskele-
tal body area.
(iii) If the examining doctor performs the MMI ex-
amination and the IR testing of the musculoskeletal body area(s), the
examining doctor shall bill using the appropriate MMI CPT code with
modier "WP". Reimbursement shall be 100 percent of the total MAR.
(iv) If, in accordance with §130.1 of this title (relat-
ing to Certication of Maximum Medical Improvement and Evaluation
of Permanent Impairment), the examining doctor performs the MMI
examination and assigns the IR, but does not perform the range of mo-
tion, sensory, or strength testing of the musculoskeletal body area(s),
then the examining doctor shall bill using the appropriate MMI CPT
code with CPT modier "26". Reimbursement shall be 80 percent of
the total MAR.
(v) If a HCP, other than the examining doctor, per-
forms the range of motion, sensory, or strength testing of the muscu-
loskeletal body area(s), then the HCP shall bill using the appropriate
MMI CPT code with modier "TC". In accordance with §130.1 of this
title, the HCP must be certied. Reimbursement shall be 20 percent of
the total MAR.
(D) Non-musculoskeletal body areas shall be billed and
reimbursed using the appropriate CPT code(s) for the test(s) required
for the assignment of IR.
(i) Non-musculoskeletal body areas are dened as
follows:
(I) body systems;
(II) body structures (including skin); and,
(III) mental and behavioral disorders.
(ii) For a complete list of body system and body
structure non-musculoskeletal body areas, refer to the appropriate
AMA Guides.
(iii) When the examining doctor refers testing for
non-musculoskeletal body area(s) to a specialist, then the following
shall apply:
(I) The examining doctor (e.g., the referring doc-
tor) shall bill using the appropriate MMI CPT code with modier "SP"
and indicate one unit in the units column of the billing form. Reim-
bursement shall be $50 for incorporating one or more specialists’ re-
port(s) information into the nal assignment of IR. This reimbursement
shall be allowed only once per examination.
(II) The referral specialist shall bill and be reim-
bursed for the appropriate CPT code(s) for the tests required for the
assignment of IR. Documentation is required.
(iv) When there is no test to determine an IR for a
non-musculoskeletal condition:
(I) The IR is based on the charts in the AMA
Guides. These charts generally show a category of impairment and
a range of percentage ratings that fall within that category.
(II) The impairment rating doctor must deter-
mine and assign a nite whole percentage number rating from the
range of percentage ratings.
(III) Use of these charts to assign an IR is equiv-
alent to assigning an IR by the DRE method as referenced in subpara-
graph (C)(ii)(I) of this paragraph.
(v) The MAR for the assignment of an IR in a non-
musculoskeletal body area shall be $150.
(5) If the examination for the determination of MMI and/or
the assignment of IR requires testing that is not outlined in the AMA
Guides, the appropriate CPT code(s) shall be billed and reimbursed in
addition to the fees outlined in paragraphs (3) and (4) of this subsection.
(6) The treating doctor is required to review the certica-
tion of MMI and assignment of IR performed by another doctor, as
stated in the Act and Division Rules, Chapter 130 of this title. The
treating doctor shall bill using CPT Code 99455 with modier "VR" to
indicate a review of the report only, and shall be reimbursed $50.
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(k) The following shall apply to Return to Work (RTW) and/or
Evaluation of Medical Care (EMC) Examinations. When conducting
a Division or insurance carrier requested RTW/EMC examination, the
examining doctor shall bill and be reimbursed using CPT Code 99456
with modier "RE." In either instance of whether MMI/IR is performed
or not, the reimbursement shall be $500 in accordance with subsection
(i) of this section and shall include Division-required reports. Testing
that is required shall be billed using the appropriate CPT codes and
reimbursed in addition to the examination fee.
(l) The following shall apply to Work Status Reports. When
billing for a Work Status Report that is not conducted as a part of the
examinations outlined in subsections (i) and (j) of this section, refer to
§129.5 of this title (relating to Work Status Reports).
(m) The following shall apply to Treating Doctor Examina-
tion to Dene the Compensable Injury. When billing for this type of
examination, refer to §126.14 of this title (relating to Treating Doctor
Examination to Dene Compensable Injury).
(n) The following Division Modiers shall be used by HCPs
billing professional medical services for correct coding, reporting,
billing, and reimbursement of the procedure codes.
(1) CA, Commission on Accreditation of Rehabilitation
Facilities (CARF) Accredited programs - This modier shall be used
when a HCP bills for a Return To Work Rehabilitation Program that is
CARF accredited.
(2) CP, Chronic Pain Management Program - This modier
shall be added to CPT Code 97799 to indicate Chronic Pain Manage-
ment Program services were performed.
(3) FC, Functional Capacity - This modier shall be
added to CPT Code 97750 when a functional capacity evaluation is
performed.
(4) MR, Outpatient Medical Rehabilitation Program - This
modier shall be added to CPT Code 97799 to indicate Outpatient Med-
ical Rehabilitation Program services were performed.
(5) MI, Multiple Impairment Ratings - This modier shall
be added to CPT Code 99455 when the designated doctor is required
to complete multiple impairment ratings calculations.
(6) NM, Not at Maximum Medical Improvement (MMI) -
This modier shall be added to the appropriate MMI CPT code to indi-
cate that the injured employee has not reached MMI when the purpose
of the examination was to determine MMI.
(7) RE, Return to Work (RTW) and/or Evaluation of Med-
ical Care (EMC) - This modier shall be added to CPT Code 99456
when a RTW or EMC examination is performed.
(8) SP, Specialty Area - This modier shall be added to the
appropriate MMI CPT code when a specialty area is incorporated into
the MMI report.
(9) TC, Technical Component - This modier shall be
added to the CPT code when the technical component of a procedure
is billed separately.
(10) VR, Review report - This modier shall be added to
CPT Code 99455 to indicate that the service was the treating doctor’s
review of report(s) only.
(11) V1, Level of MMI for Treating Doctor - This modier
shall be added to CPT Code 99455 when the ofce visit level of service
is equal to a "minimal" level.
(12) V2, Level of MMI for Treating Doctor - This modier
shall be added to CPT Code 99455 when the ofce visit level of service
is equal to "self limited or minor" level.
(13) V3, Level of MMI for Treating Doctor - This modier
shall be added to CPT Code 99455 when the ofce visit level of service
is equal to "low to moderate" level.
(14) V4, Level of MMI for Treating Doctor - This modier
shall be added to CPT Code 99455 when the ofce visit level of service
is equal to "moderate to high severity" level and of at least 25 minutes
duration.
(15) V5, Level of MMI for Treating Doctor - This modier
shall be added to CPT Code 99455 when the ofce visit level of service
is equal to "moderate to high severity" level and of at least 45 minutes
duration.
(16) WC, Work Conditioning - This modier shall be
added to CPT Code 97545 to indicate work conditioning was per-
formed.
(17) WH, Work Hardening - This modier shall be added
to CPT Code 97545 to indicate work hardening was performed.
(18) WP, Whole Procedure - This modier shall be added
to the CPT code when both the professional and technical components
of a procedure are performed by a single HCP.
(19) W1, Case Management for Treating Doctor - This
modier shall be added to the appropriate case management billing
code activities when performed by the treating doctor.
(20) W5, Designated Doctor Examination for Impairment
or Attainment of Maximum Medical Improvement - This modier shall
be added to the appropriate examination code performed by a desig-
nated doctor when determining impairment caused by the compensable
injury and in attainment of maximum medical improvement.
(21) W6, Designated Doctor Examination for Extent - This
modier shall be added to the appropriate examination code performed
by a designated doctor when determining extent of the employee’s
compensable injury.
(22) W7, Designated Doctor Examination for Disability -
This modier shall be added to the appropriate examination code per-
formed by a designated doctor when determining whether the injured
employee’s disability is a direct result of the work-related injury.
(23) W8, Designated Doctor Examination for Return to
Work - This modier shall be added to the appropriate examination
code performed by a designated doctor when determining the ability
of employee to return to work.
(24) W9, Designated Doctor Examination for Other Simi-
lar Issues - This modier shall be added to the appropriate examination
code performed by a designated doctor when determining other similar
issues.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704414
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TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 17. TAX RELIEF FOR PROPERTY
USED FOR ENVIRONMENTAL PROTECTION
30 TAC §§17.1, 17.2, 17.4, 17.10, 17.12, 17.14, 17.15, 17.17,
17.20
The Texas Commission on Environmental Quality (commission)
or (TCEQ) proposes amendments to §§17.1, 17.2, 17.4, 17.10,
17.12, 17.15, 17.17, and 17.20. The commission also proposes
new §17.14.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
The program for providing tax relief for pollution control prop-
erty was established under a constitutional amendment listed as
Proposition 2 on the state ballot on November 2, 1993. This
amendment added §1-1 to the Texas Constitution, Article VIII.
The 73rd Legislature added Texas Tax Code (TTC), §11.31, Pol-
lution Control Property, and TTC, §26.045, Rollback Relief for
Pollution Control Requirements, to implement the new constitu-
tional provision. The commission adopted 30 TAC Chapter 277
on September 30, 1994, to establish the procedures for obtain-
ing a tax exemption under Proposition 2. In 1998, Chapter 277
was changed to Chapter 17 to be consistent with the commis-
sion’s policy to place general or multimedia rules within 30 TAC
Chapters 1 - 100. In 2001, the Texas Legislature enacted House
Bill (HB) 3121 during the 77th Legislative Session. HB 3121
amended TTC, §11.31 in several respects. First, HB 3121 re-
quired that the commission adopt specic standards for consid-
ering applications to ensure that use determinations are equal
and uniform, and to allow for partial determinations. Second,
HB 3121 created an appeals process for a person seeking a use
determination from the executive director, or the chief appraiser
of the appraisal district for the county in which the property is
located. Third, HB 3121 required the commission’s executive
director to provide a copy of the use determination to the chief
appraiser of the appraisal district for the county in which the prop-
erty is located.
In 2007, the Texas Legislature enacted (HB) 3732 during the
80th Legislative Session. HB 3732 amended TTC, §11.31, Tax
Relief for Property Used for Environmental Protection, by adding
three new subsections. TTC, §11.31(k), requires the commis-
sion to adopt, by rule, a list of pollution control property which
must include the listed 18 categories of items. TTC, §11.31(l),
requires the commission to adopt a procedure to review the list
at least once every three years and allows the removal of items
from the list when there is compelling evidence that the item does
not provide pollution control. TTC, §11.31(m), requires the exec-
utive director to review applications containing only items on the
adopted list, and to issue a determination without regard to the
information provided in response to TTC, §11.31(c)(1), within 30
days of receipt of the required application documents.
TTC, §11.31(k) requires the TCEQ to adopt a list containing the
listed 18 categories of equipment. However, §11.31(k) does not
provide the pollution control percentage for each of the 18 cate-
gories of items. Staff has reviewed these items and determined
that the pollution control percentage could vary depending upon
the type of facility where the property is located, and the function
of the property. After discussions with stakeholders, program
staff decided to recommend for proposal, a two-part list. Part A
would be the former Predetermined Equipment List, which con-
sists of the property that the executive director has determined
is used either wholly or partly for pollution control purposes. Part
B of the list would consist of the 18 property categories listed in
TTC, §11.31(k). Part B categories will then be further dened
in the program guidelines document. The items in Part B would
be listed without set use determination percentages. Applicants
would be required to calculate an application-specic determi-
nation for each piece of equipment. It is the responsibility of the
executive director to determine the proper use percentage using
the range of 0%-100%. Simply because a piece of equipment is
on the Equipment and Categories List or purports to fall under a
category set forth on the list, does not mean that it will receive
a positive use determination. The use percentage will be calcu-
lated for each piece of property on an application-by-application
basis.
This rulemaking will amend Chapter 17 by adding one new sub-
section and by modifying the application review process in order
to meet the requirements of TTC, §11.31(m).
In addition to these amendments, incorrect references to the
TCEQ will be corrected.
SECTION BY SECTION DISCUSSION
§17.1. Scope and Purpose.
The commission proposes to amend this section by removing the
phrase "including political subdivisions." New 30 TAC Chapter
18, Rollback Relief for Pollution Control Requirements is being
proposed under concurrent rulemaking and will implement Texas
Tax Code (TTC), §26.045, Rollback Relief for Pollution Control
Requirements. Once Chapter 18 is adopted, political subdivi-
sions will no longer be covered under Chapter 17.
§17.2. Denitions.
The commission proposes to amend §17.2 by dening the
acronyms TCAA and TSWDA and by including the Texas Tax
Code (TTC) in the list of regulations where terms used in this
chapter may be dened. The commission proposes to amend
§17.2(5) by changing the denition of Decision Flow Chart to
reect that it is not used for applications containing property
listed or contained in Part B of the Equipment and Categories
List (ECL). The commission proposes to add §17.2(6) which
provides the denition for ePay, which is the commission’s
electronic payment system. The use of ePay provides appli-
cants with an additional method for paying application fees.
The commission proposes to add §17.2(7) which provides the
denition for Equipment and Categories List (ECL). The ECL
is a two-part list. Part A of this list is the former Predetermined
Equipment List, which consists of the property that the executive
director has determined is used either wholly or partly for pollu-
tion control purposes. Part B includes the property categories
listed in TTC, §11.31(k). Section 17.2(6) will be renumbered
as §17.2(8). The commission proposes to add §17.2(9) which
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provides the denition for the Part B Decision Flow Chart.
Sections 17.2(7) and (8) will be renumbered as §17.2(10) and
(11) respectively. The commission proposes to remove §17.2(9)
to reect the elimination of the Predetermined Equipment List.
Section 17.2(10) - (13) will be renumbered as §17.2(12) - (15)
respectively. The commission proposes to add §17.2(16) which
provides a denition for Tier IV, the fee level for applications
containing property which is listed or contained in Part B of
the Equipment and Categories List. Section 17.2(14) and (15)
will be renumbered as §17.2(17) and (18) respectively. The
commission proposes to add new §17.2(18)(E) which explains
what information will be included with the use determination
letter. Section 17.2(18)(E) is relettered as §17.2(18)(F).
§17.4. Applicability.
The commission proposes to delete §17.4(c). The property cur-
rently listed in the list referred to in this subsection is now pro-
posed to be included in Part A of the Equipment and Categories
List (ECL), set forth in §17.14. The commission would no longer
maintain a list called the Predetermined Equipment List. The
commission proposes to amend §17.4(d) by adding "applicable"
to show the existence of two decision ow charts and two partial
determination processes.
§17.10. Application for Use Determination.
The commission proposes to amend §17.10(a)(1) by remov-
ing "Texas Natural Resource Conservation Commission" and
replacing it with "commission." The commission proposes to
amend §17.10(c) by removing the phrase "other than a political
subdivision." The program for political subdivisions is being
relocated to the new Chapter 18, which has been proposed
under concurrent rulemaking. In addition, this proposal amends
this subsection to make it grammatically correct. The commis-
sion proposes to amend §17.10(d)(1) by adding language to
show that this subsection does not apply to Tier IV applications.
The commission proposes to renumber §17.10(d)(6) - (9) to
§17.10(d)(7) - (10) respectively. The commission proposes
adding §17.10(d)(6) in order to reect the requirement that a
worksheet containing the calculation of the pollution control
percentage must be provided for Tier IV applications. The
commission proposes to amend §17.10(d)(10) by adding the
word "appropriate" to reect that there are now two Decision
Flow Charts.
§17.12. Application Review Schedule.
The commission proposes to amend §17.12(2) by changing the
30-day administrative review period to a three-day period, in or-
der to implement the HB 3732 requirements that the application
review process described in TTC, §11.31(m), be limited to 30
days. The commission proposes to amend §17.12(2)(A) by re-
moving the word "decient" and inserting the phrase "not admin-
istratively complete" to better dene the differences between the
two types of deciencies. The commission proposes to amend
§17.12(2)(B) by adding "For Tier I, II, and III applications" to dif-
ferentiate between existing fee levels and the new fee level for
Tier IV applications. The commission proposes to add §17.12(3)
which explains that the technical review period for Tier IV ap-
plications is limited to 30 days. The commission proposes to
renumber existing §17.12(3) to §17.12(4).
The Commission solicits comments on the appropriate format
and process for notifying the chief appraiser for the appraisal
district where the pollution control equipment is located.
§17.14. Equipment and Categories List.
The commission proposes new §17.14 which provides the
Equipment and Categories List (ECL). The ECL is a two part list.
Part A is the former Predetermined Equipment List, which con-
sists of the property that the executive director has determined
is used either wholly or partly for pollution control purposes.
Part B is a list of the property located in TTC, §11.31(d).
The commission proposes new §17.14(b) which denes the re-
view process of the ECL list as at least once every three years.
Proposed new §17.14(b)(1) denes the requirements for adding
an item to the ECL and §17.14(b)(2) denes the requirements
for removing an item from the ECL.
The Commission solicits comments on whether Part B should
be limited to pollution control property associated with advanced
clean energy projects, as dened in Texas Health and Safety
Code, §382.003.
§17.15. Review Standards.
The commission proposes to renumber §17.15 to §17.15(a) and
to amend §17.15(a) by removing two incorrect references to the
program’s name and stating that the chart in Figure 30 TAC
§17.15(a) is not to be used for Tier IV applications. The commis-
sion proposes to amend Figure: 30 TAC §17.15(a) by removing
two incorrect references to the program’s name. The commis-
sion proposes to add §17.15(b) which states that both the appli-
cant and the executive director will use the new Part B Decision
Flow Chart for applications containing only items listed or con-
tained in Part B of the Equipment and Categories List (ECL). The
commission proposes to add Figure: 30 TAC §17.15(b) "Part B
Decision Flow Chart." This is necessary in order to establish in
detail the review process for an application containing only items
listed or contained in Part B of the ECL, which differs from the
standard review process.
The Commission solicits comments on the current regulation
pertaining to the requirement that there be an environmental
benet at the site for a facility, device, or method for the con-
trol of air, water, or land pollution to be eligible for a positive use
determination.
§17.17. Partial Determinations.
The commission proposes to amend §17.17(a) to reect that,
where applicable, a partial determination must be calculated for
all pieces of equipment listed or contained in Part B of the Equip-
ment and Categories List and for property which is not used
wholly as pollution control property. The commission proposes
to amend §17.17(b) to reect that the formula in Figure 30 TAC
§17.17(b) is to be used for all partial determinations except those
which contain property listed or contained in Part B of the ECL.
The commission proposes to add §17.17(d) which explains that
it is the responsibility of the applicant to determine a reason-
able method for calculating a partial determination for all items
submitted under a category or categories contained in Part B of
the ECL. Subsection (d) also explains that it is the responsibility
of the executive director to determine if the proposed method
is appropriate. The commission proposes to reletter existing
§17.17(d) as §17.17(e) in order to reect the addition of new sub-
section (d). The commission proposes to amend subsection (e)
by adding the "method accepted by the executive director under
subsection (d) of this section."
§17.20. Application Fees.
The commission proposes to amend §17.20(a) to reect that
there would be four fee levels rather than three. The commis-
sion proposes to amend §17.20(a)(1) to reect that the Tier I fee
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level applies only to applications containing only property listed
in part A of the Equipment and Categories List. The commis-
sion proposes to amend §17.20(a)(2) by replacing the reference
to the Predetermined Equipment List with a reference to the
Equipment and Categories List. The commission proposes to
add §17.20(a)(4) to establish a new Tier IV level for applications
containing property which is purported to fall under a category or
categories listed on Part B of the Equipment and Categories list.
The commission proposes to amend §17.20(b) by adding "ad-
ministratively" as a means of dening the word "complete. The
commission proposes to amend §17.20(c) by adding the word
"either" and the phrase "or by electronic funds transfer by using
the commission’s ePay system." This will allow applicants to re-
mit application fees through the electronic payment system. In
addition, this proposal amends this subsection by correcting the
agency’s name from the "Texas Natural Resource Conservation
Commission" to the "Texas Commission on Environmental Qual-
ity." This proposal further amends this section by removing the
phrase "and delivered with the application to the TNRCC, at the
address listed on the application form." This phrase is moved
to new §17.20(d). The commission proposes to add §17.20(d)
which requires that the application fee must be delivered with the
application. In addition, this proposed new section claries that
if the applicant pays the applicant fee by using the ePay system,
a copy of the receipt must be included with the application form.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Jeff Horvath, Analyst, Strategic Planning and Assessment Sec-
tion, has determined that for the rst ve-year period the pro-
posed rules are in effect, no signicant scal implications are an-
ticipated for the agency or other units of state government as a
result of the administration or enforcement of the proposed rules.
Some local governments may realize a decrease in tax revenue
and/or a decrease in their tax base due to the exemption of cer-
tain pollution control property, which may be signicant. Indus-
tries or businesses that own certain qualifying pollution control
equipment may be eligible for tax relief as a result of the admin-
istration or enforcement of the proposed rules.
The proposed rule changes in Chapter 17, implement portions
of House Bill 3732, 80th Legislature, Regular Session. HB
3732 provides incentives via grants, loans, tax abatements
and exemptions, as well as expedited permit processing for
advanced clean energy projects and other environmentally
protective projects. The proposed rules relate to tax relief for
pollution control property.
The proposed amendments include the following: proposal of
an Equipment and Categories List consisting of equipment that
the commission has previously determined to qualify as whole
or partial pollution control property and 18 categories of equip-
ment listed in TTC, §11.31(k); a procedure to review this list at
least once every three years; a requirement that items may not
be removed from the list unless there is compelling evidence
that the item does not provide a pollution control benet; and a
requirement that agency review of applications, containing only
equipment from the 18 categories on the adopted list, must be
completed within 30 days of receipt of the required application
documents.
The agency would be impacted by the rulemaking in that the
Equipment and Categories List (ECL) must be reviewed at least
once every three years. Since the agency is proposing that the
list be adopted by rule, the review process would require rule-
making. Secondly, for those applications that contain only prop-
erty listed or contained in Part B of the ECL, nal determinations
must be issued within 30 days of receipt of the required appli-
cation documents. The current rules provide for a 30-day ad-
ministrative review period and a 60-day technical review period,
so under the proposed amendments, there would be a quicker
turnaround time for the issuance of nal determinations.
Agency staff estimates that the proposed rule changes would re-
sult in an additional 500 applications being led each year con-
taining equipment listed or contained in Part B of the ECL. Any
additional costs for the agency to review and issue nal determi-
nations for the additional applications are expected to be offset
by additional fee revenue collected for administering the program
as authorized by the General Appropriations Act. The agency
proposes to adopt a new fee level, Tier IV, for these applica-
tions. The agency proposes setting the ling fee for each Tier IV
application at $500. The fee would be deposited into the Gen-
eral Revenue Fund. If there are 500 Tier IV applications each
year, the agency could see an estimated $250,000 increase in
fee revenue each year.
Local governments who collect property taxes could be affected
by this rulemaking. Businesses and individuals who own Tier
IV equipment and who are granted a positive use determination
by the commission, would be eligible for exemption from certain
property taxes. In potentially exempting the additional categories
of property listed in HB 3732, local governments could either re-
alize a decrease in tax revenue for pollution control property cur-
rently installed or a decrease in their tax base for future equip-
ment that will be installed by industry. Individuals living within the
taxing jurisdiction of affected local governments could see either
a decrease in levels of services provided by these local govern-
ments or an increase in taxes to compensate for decreases in
revenue or the tax base.
PUBLIC BENEFITS AND COSTS
Mr. Horvath also determined that for each year of the rst ve
years the proposed rules are in effect, the public benet antic-
ipated from the changes seen in the proposed rules would be
compliance with state law and the provision of incentives for
businesses and industries to use pollution control technologies
which would result in a cleaner environment.
Fiscal implications are anticipated for industries, businesses,
and individuals who own pollution control equipment that qual-
ies under the commission’s Tax Relief Program. Qualifying
businesses, industries, or individuals would be eligible for tax
benets.
Industries and businesses who own pollution control equipment
would need to le a completed Tier IV Use Determination appli-
cation and pay the appropriate fee ($500 for Tier IV application).
Agency staff estimates that there could be 500 additional appli-
cations from businesses and industry led each year.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are expected for small or micro-
businesses as a result of the proposed rules. Based upon pre-
vious program history, it is estimated that of the 500 new appli-
cations, approximately 21 small businesses and 2 micro-busi-
nesses may be affected by the proposed rulemaking each year.
These businesses would realize the same tax benets and sav-
ings as larger businesses.
LOCAL EMPLOYMENT IMPACT STATEMENT
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The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules would not adversely affect a
local economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined the rules do not meet the deni-
tion of "a major environmental rule." Under Texas Government
Code, §2001.0225, "a major environmental rule" means a rule,
the specic intent of which is to protect the environment or re-
duce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment, or the public health and safety of the state or a sector of the
state. Furthermore, it does not meet any of the four applicabil-
ity requirements listed in §2001.0225(a). Section 2001.0225 ap-
plies only to a major environmental rule which 1) exceeds a stan-
dard set by federal law, unless the rule is specically required by
state law; 2) exceeds an express requirement of state law, un-
less the rule is specically required by federal law; 3) exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; or 4) adopts a rule
solely under the general powers of the agency instead of under
a specic state law. The proposed rulemaking would amend the
Tax Relief for Pollution Control Property. Because the proposed
rules are not specically intended to protect the environment or
reduce risks to human health from environmental exposure but
to implement a tax incentive program, this rulemaking is not a
major environmental rule and does not meet any of the four ap-
plicability requirements. These rules do not result in any new
environmental requirements and should not adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, or jobs. The commission invites public comment
regarding this draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these proposed rules and performed
a preliminary assessment of whether Texas Government Code,
Chapter 2007 is applicable. The commission’s preliminary
assessment indicates Texas Government Code, Chapter 2007
does not apply to these proposed amendments. Promulgation
and enforcement of these proposed rules would be neither a
statutory or constitutional taking of private real property. Specif-
ically, the proposed rules do not affect a landowner’s rights in
private real property, because this rulemaking action does not
burden, restrict, nor limit the owner’s rights to property or reduce
its value by 25% or more beyond which would otherwise exist in
the absence of the proposed regulations.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
the proposal is not a rulemaking identied in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505, concerning rules
subject to the Texas Coastal Management Program (CMP), and
will, therefore, not require that goals and policies of the CMP be
considered during the rulemaking process. Written comments
on the consistency of this rulemaking may be submitted to the
contact person at the address listed under the SUBMITTAL OF
COMMENTS section of this preamble.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on October
26, 2007, at 10:00 a.m. at the Texas Commission on Environ-
mental Quality complex located at 12100 Park 35 Circle in Build-
ing E, Room 201S. The hearing will be structured for the receipt
of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of reg-
istration. There will be no open discussion during the hearing;
however, an agency staff member will be available to discuss the
proposal 30 minutes prior to the hearing.
Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Kristin Smith, Ofce of Legal Services, at (512) 239-0177. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Kristin Smith, MC
205, Ofce of Legal Services, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments
may be submitted at http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being
submitted via the eComments system. All comments should
reference Rule Project Number 2007-055-017-AS. The com-
ment period closes November 5, 2007. Copies of the proposed
rules can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Ron Hatlett, Small Business
and Environmental Assistance, (512) 239-6348.
STATUTORY AUTHORITY
The amendments and new rules are proposed under Texas Wa-
ter Code (TWC), §5.102, which authorizes the commission to
perform any acts authorized by the TWC or other law which are
necessary and convenient to the exercise of its jurisdiction and
powers and §5.103, which authorizes the commission to adopt
rules necessary to carry out its powers and duties under the
TWC. These rules are also proposed under Texas Tax Code
(TTC), §11.31, which authorizes the commission to adopt rules
to implement the Pollution Control Property Tax Exemption.
The proposed amendments and new rules implement the new
subsections added to TTC, §11.31.
§17.1. Scope and Purpose.
The purpose of this chapter is to establish the procedure and mechanism
for an owner[, including political subdivisions,] of pollution control
property, to apply to the commission for a determination of pollution
control use.
§17.2. Denitions.
Unless specically dened in the Texas Clean Air Act (TCAA), the
Texas Solid Waste Disposal Act (TSWDA), the Texas Water Code
(TWC), the Texas Tax Code (TTC), or the Texas Health and Safety
Code (THSC), or in the rules of the commission, the terms used by
the commission have the meanings commonly ascribed to them in the
elds of pollution control or property taxation. In addition to the terms
which are dened by the TCAA, the TSWDA, TWC, TTC, and THSC,
the following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (4) (No change.)
(5) Decision ow chart--A ow chart which is used to de-
termine if a property or process, which is not listed in Part B of the
gure in §17.14(a) of this title (relating to Equipment and Categories
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List), is eligible for a whole or partial use determination as pollution
control property.
(6) ePay--The commission’s electronic payment system
which is located on the TCEQ’s web page at www.tceq.state.tx.us.
(7) Equipment and Categories List--A list of property or
categories of property used either wholly or partially for pollution con-
trol purposes or that is listed in TTC, §11.31(k).
(8) [(6)] Installation--The act of establishing, in a desig-
nated place, property that is put into place for use or service.
(9) Part B decision ow chart--A ow chart which is used
to determine if a property or process, which falls under a category listed
in Part B of the gure in §17.14(a) of this title (relating to Equipment
and Categories List), is eligible for a whole or partial use determination
or a negative use determination as pollution control property.
(10) [(7)] Partial Determination--A determination that an
item of property or a process is not used wholly as pollution control.
[This is property that is not on the predetermined equipment list (PEL)
and that is not used wholly for pollution control.]
(11) [(8)] Pollution control property--A facility, device, or
method for control of air, water, or land pollution as dened by Texas
Tax Code, §11.31(b).
[(9) Predetermined equipment list--A list of property that
the executive director has determined is either wholly or partially for
pollution control purposes.]
(12) [(10)] Production capacity factor--A calculated value
used to adjust the value of a partial use determination to reect capacity
considerations.
(13) [(11)] Tier I--An application which contains property
that is in Part A of the gure in §17.14(a) of this title (relating to Equip-
ment and Categories List) [on the PEL] or that is necessary for the in-
stallation or operation of property located on Part A of the Equipment
and Categories List [the PEL].
(14) [(12)] Tier II--An application for property that is used
wholly for the control of air, water, and/or land pollution, but not on
the Equipment and Categories List, located in §17.14(a) of this title
(relating to Equipment and Categories List) [PEL].
(15) [(13)] Tier III--An application for property used par-
tially for the control of air, water, and/or land pollution.
(16) Tier IV--An application containing only pollution
control property which falls under a category located in Part B of the
gure in §17.14(a) of this title, (relating to Equipment and Categories
List).
(17) [(14)] Use determination--A nding, either positive
or negative, by the executive director that the property is used wholly
or partially for pollution control purposes and listing the percentage of
the property that is determined to be used for pollution control.
(18) [(15)] Use determination letter--The letter sent to the
applicant and the chief appraiser which includes the executive direc-
tor’s use determination. In addition to the use determination, the letter
will also include at least the following information:
(A) the name of the applicant;
(B) the name and location of the facility;
(C) the property description;
(D) in the case of a Tier III application, a copy of the
Cost Analysis Procedure worksheet; and
(E) in the case of a Tier IV application, a copy of the
worksheet explaining the calculation of the use percentage; and
(F) [(E)] any other information the executive director
deems relevant to the use determination.
§17.4. Applicability.
(a) - (b) (No change.)
[(c) The executive director shall maintain a predetermined
equipment list of property that is predetermined to qualify, either
wholly or partially, as pollution control property.]
(c) [(d)] The executive director may not make a determination
that property is pollution control property unless all requirements of
this section and the applicable requirements of §17.15 and §17.17 of
this title (relating to Review Standards and Partial Determination) have
been met.
§17.10. Application for Use Determination.
(a) In order to be granted a use determination a person [or po-
litical subdivision] shall submit to the executive director:
(1) a commission [Texas Natural Resource Conservation
Commission] application form or a similar reproduction; and
(2) (No change.)
(b) (No change.)
(c) If the applicant[, other than a political subdivision,] desires
to apply for a use determination for a specic tax year, the application
must be postmarked no later than January 31 of the following year.
Applications postmarked after this date will not be processed until after
review of all applications postmarked by the due date are [is] completed
and without regard for any appraisal district deadlines.
(d) Except for paragraph (1) of this subsection, all use deter-
mination applications [The application] shall contain at least the fol-
lowing:
(1) for Tier I, II, and III use determination applications, the
anticipated environmental benets from the installation of the pollution
control property for the control of air, water, or land pollution;
(2) - (4) (No change.)
(5) if the installation includes property that is not used
wholly for the control of air, water, or land pollution, and is not on
the Equipment and Categories List [predetermined equipment list], a
worksheet showing the calculation of the Cost Analysis Procedure,
§17.17 of this chapter (relating to Partial Determination), and explain-
ing each of the variables;
(6) if the pollution control property contains equipment
which falls under one of the categories listed in Part B of the Equip-
ment and Categories List, located in §17.14 of this title (relating to
Equipment and Categories List), a worksheet showing the method and
the calculation used to calculate the use percentage;
(7) [(6)] any information that the executive director deems
reasonably necessary to determine the eligibility of the application;
(8) [(7)] if the property for which a use determination is
sought has been purchased from another owner who previously used
the property as pollution control property, a copy of the bill of sale
or other information submitted by the person or political subdivision
that demonstrates, to the satisfaction of the executive director, that the
transaction involves a bona de change in ownership of the property
and is not a sham transaction for the purpose of avoiding tax liability;
(9) [(8)] the name of the appraisal district for the county
in which the property is located; and
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(10) [(9)] the appropriate Decision Flow Chart, §17.15 of
this title (relating to Review Standards), showing how each piece of
pollution control property ows through the applicable diagram.
§17.12. Application Review Schedule.
Following submission of the information required by §17.10 of this title
(relating to Application for Use Determination), the executive director
shall determine whether the pollution control property is used wholly
or partly for the control of air, water, or land pollution. If the deter-
mination is that the property is used partly for pollution control, the
executive director shall determine the proportion of the property used
for pollution control.
(1) (No change.)
(2) Within three [30] days of receipt of an application for
use determination, the executive director shall mail written notication
informing the applicant that the application is administratively com-
plete or that it is decient.
(A) If the application is not administratively complete
[decient], the notication shall specify the deciencies, and allow the
applicant 30 days to provide the requested information. If the applicant
does not submit an adequate response, the application will be sent back
to the applicant without further action by the executive director and the
application fee will be forfeited under §17.20(b) of this title (relating
to Application Fees).
(B) For Tier I, II and III applications, additional [Ad-
ditional] technical information may be requested within 60 days of is-
suance of an administrative completeness letter. If the applicant does
not provide the requested technical information within 30 days, the ap-
plication will be sent back to the applicant without further action by
the executive director and the application fee will be forfeited under
§17.20(b) of this title.
(C) (No change.)
(3) For Tier IV applications the executive director will
complete the technical review of the application within 30 days of
receipt of the required application documents.
(4) [(3)] The executive director shall determine whether
the property is or is not used wholly or partly to control pollution. The
executive director is authorized to grant positive use determinations for
some or all of the property included in the application that is deemed
pollution control property.
(A) If a positive use determination is made, the execu-
tive director shall issue a use determination letter to the applicant which
describes the proportion of the property that is pollution control prop-
erty.
(B) If a negative use determination is made, the exec-
utive director shall issue a denial letter explaining the reason for the
denial.
(C) A letter enclosing a copy of the use determination
shall be sent by regular mail to the chief appraiser of the appraisal dis-
trict for the county in which the property is located.
§17.14. Equipment and Categories List.
(a) The Equipment and Categories List (ECL) is a two-part list.
Part A is a list of the property that the executive director has determined
is used either wholly or partly for pollution control purposes. Part B is
a list of categories of property which is located in TTC, §11.31(k).
Figure: 30 TAC §17.14(a)
(b) The commission shall review and update the ECL at least
once every three years.
(1) An item may be added to the list only if there is com-
pelling evidence to support the conclusion that the item provides pol-
lution control benets and a justiable pollution control percentage is
calculable.
(2) An item may be removed from the list only if there is
compelling evidence to support the conclusion that the item does not
render pollution control benets.
§17.15. Review Standards.
(a) The [Prop 2] Decision Flow Chart shall be used for each
item of [pollution control] property or process, submitted in a non-Tier
IV use determination application to determine whether the particular
[equipment] item will qualify as pollution control property. The exec-
utive director shall apply the standards in the [Prop 2] Decision Flow
Chart when acting on a non-Tier IV use determination application.
Figure: 30 TAC §17.15(a)
[Figure: 30 TAC §17.15]
(b) For applications containing only property located in Part B
of the gure in §17.14(a) of this title (relating to Equipment and Cat-
egories List), the Part B Decision Flow Chart shall be used for each
item or process to determine whether the particular item will qualify as
pollution control property. The executive director shall apply the stan-
dards in the Part B Decision Flow Chart when acting on an application
containing only property which is listed in Part B of the Equipment and
Categories List.
Figure: 30 TAC §17.15(b)
§17.17. Partial Determinations.
(a) A partial determination must be requested for all property
that is either not on Part A of the Equipment and Categories List lo-
cated in §17.14(a) of this title (relating to Equipment and Categories
List) [the predetermined equipment list] or does not fully satisfy the
requirements for a 100% positive use determination under this chapter.
[and that is not wholly used for pollution control.] In order to calculate
a partial determination percentage for pollution control property sub-
mitted in a Tier IV application, the cost analysis procedure described
in subsection (d) of this section must be used. For all other property for
which a partial use determination is sought, the cost analysis procedure
described in subsection (b) of this section must be used.
(b) Consistent with subsection (a) of this section, the [The]
following calculation (cost analysis procedure) must be used to de-
termine the creditable partial percentage for a property submitted in
a non-Tier-IV application [or project which is not used wholly for pol-
lution control]:
Figure: 30 TAC §17.17(b) (No change.)
(c) (No change.)
(d) For applications containing only property falling under a
category listed in Part B of the Equipment and Categories List, located
in §17.14(a) of this title (relating to Equipment and Categories List),
a use determination must be calculated. It is the responsibility of the
applicant to propose a reasonable method for determining the use de-
termination percentage. It is the responsibility of the executive director
to review the proposed method and make the nal determination.
(e) [(d)] If the cost analysis procedure or the method accepted
by the executive director under subsection (d) of this section produces
a negative number or a zero, the property is not eligible for a positive
use determination.
§17.20. Application Fees.
(a) Fees shall be remitted with each application for a use de-
termination as required in paragraphs (1) - (4) [(3)] of this subsection.
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(1) Tier I Application--A $150 fee shall be charged for ap-
plications for property that is located in the gure in §17.14(a) of this
title (relating to Equipment and Categories List) [on the predetermined
equipment list], as long as the application seeks no variance from that
use determination.
(2) Tier II Application--A $1,000 fee shall be charged for
applications for property that is used wholly for the control of air, wa-
ter, and/or land pollution, but not in the gure in §17.14(a) of this ti-
tle (relating to Equipment and Categories List) [on the predetermined
equipment list].
(3) (No change.)
(4) Tier IV Application--A $500 fee shall be charged for
applications containing only property which is located in Part B of the
gure in §17.14(a) of this title (relating to Equipment and Categories
List).
(b) Fees shall be forfeited for applications for use determina-
tion which are sent back under §17.12(2) of this title (relating to Ap-
plication Review Schedule). An applicant who submits an insufcient
fee will receive a deciency notice in accordance with the procedures
in §17.12(2) of this title. The fee must be remitted with the response
to the deciency notice before the application will be deemed admin-
istratively complete.
(c) All fees shall either be remitted in the form of a check or
money order made payable to the Texas Commission on Environmental
Quality (TCEQ) [Texas Natural Resource Conservation Commission
(TNRCC)] or by electronic funds transfer by using the commission’s
ePay system [and delivered with the application to the TNRCC, at the
address listed on the application form].
(d) The check, money order, or electronic funds transfer re-
ceipt must be delivered with the application to the commission, at the
address listed on the application form.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 239-0177
CHAPTER 18. ROLLBACK RELIEF FOR
POLLUTION CONTROL REQUIREMENTS
30 TAC §§18.1, 18.2, 18.5, 18.10, 18.15, 18.25, 18.30, 18.35
(Editor’s Note: The Equipment and Categories List is published in this
issue of the Texas Register under 30 TAC §17.14. Please refer to Fig-
ure: 30 TAC §17.14(a) in the Tables and Graphics section for the text
of Figure: 30 TAC §18.25(a).)
The Texas Commission on Environmental Quality (commission)
proposes new §§18.1, 18.2, 18.5, 18.10, 18.15, 18.25, 18.30
and 18.35.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
This rulemaking would implement the Rollback Relief for Pollu-
tion Control Requirements contained in Texas Tax Code (TTC),
§26.045. In 1993 the Texas Legislature, 73rd Session, enacted
House Bill 1920, which created TTC, §11.31 and §26.045.
Section 11.31 established a property tax exemption program
for property which is used wholly or partly for pollution control.
Section 26.045 created a rollback tax relief program for political
subdivisions. Section 11.31 required the TCEQ to adopt rules
to implement the tax relief program. Section 26.045 gave the
commission the authority to adopt rules but did not require the
adoption of rules. In response the commission adopted 30 TAC
Chapter 17, Tax Relief for Property Used for Environmental
Protection. Chapter 17 implemented TTC, §11.31. Section
17.1, Scope and Purpose included political subdivisions in the
denition of the applicability of the rule. The commission chose
not to adopt a separate rule to implement §26.045.
In 2007 the 80th Legislature, modied the Rollback Relief for
Pollution Control Requirements program (TTC, §26.045) through
the passage of House Bill 3732 (HB 3732). The legislature mod-
ied TTC, §26.045 by adding three new subsections, (f), (g), and
(h). Section 26.045(f) requires the commission to adopt by rule
a list of 18 categories of property listed in §26.045(f). Subsec-
tion (g) requires the commission to adopt a procedure to review
the list at least once every three years. In addition, it allows the
removal of items from the list when there is compelling evidence
that the item does not provide pollution control. Subsection (h)
requires the executive director to review applications, contain-
ing only items on the adopted list, and to issue a determina-
tion without regard to the information provided in response to
§26.045(c)(1), within 30 days of receipt of the required applica-
tion documents.
SECTION BY SECTION DISCUSSION
§18.1. Scope and Purpose.
Proposed new §18.1 would provide an explanation of the scope
and purpose of Chapter 18. The purpose of this chapter is to im-
plement the Rollback Relief for Pollution Control Requirements
Program for political subdivisions of this state. The scope of this
rule is to provide the framework for political subdivisions to ap-
ply to the commission for a determination that a pollution control
project qualies for rollback tax rate relief.
§18.2. Denitions.
Proposed new §18.2 would provide denitions for the terms:
ePay, Equipment and Categories List, installation, partial deter-
mination, permit requirement, pollution control property, Tier I,
Tier II, use determination, and use determination letter as these
terms are used within Chapter 18. The purpose is to assist in
the understanding of the rules and the program.
§18.5. Applicability.
Proposed new §18.5 would provide an explanation of the prop-
erty which is eligible for inclusion under the Rollback Relief Pro-
gram. It explains that it is the responsibility of executive director
to determine the portion of the property which is eligible for Roll-
back Relief. This section would be used by political subdivisions
to determine what property may be eligible under this program.
§18.10. Application for Use Determination.
Proposed new §18.10 would provide the information which
must be included in an application submitted to the commis-
PROPOSED RULES October 5, 2007 32 TexReg 6985
sion. These items include: the appropriate fee, the anticipated
environmental benet from the installation of the property, the
estimated cost of the property, the permit requirement being
met, a copy of the permit, a partial calculation worksheet if the
property is not used wholly for pollution control or if the property
is located in Part B of the Equipment and Categories List, and
any other information which the executive director requires.
This section would be used by applicants to determine what
information they must provide in order to receive a positive
determination from the executive director.
§18.15. Application Review Schedule.
Proposed new §18.15 would explain the executive director’s re-
sponsibility once an application has been received. The differ-
ence in review time frames between types of applications is ex-
plained. This section also explains how positive and negative
determinations would be documented. This section would be
used by political subdivisions to understand the review process
which would occur once the commission has received the appli-
cation and explains how the executive director’s decision would
be documented.
§18.25. Equipment and Categories List.
The commission proposes new §18.25 which provides for the
Equipment and Categories List (ECL), which is a two-part list.
Part A is the former predetermined equipment list, which con-
sists of the property that the executive director has determined
is used either wholly or partly for pollution control purposes.
Part B is a list of categories of property which is located in TTC
§26.045(f). The commission proposes new §18.25(b) which
states that the commission must review the ECL at least once
every three years. Proposed new §18.25(b)(1) denes the
requirements for adding an item to the ECL and §18.25(b)(2)
denes the requirements for removing an item from the ECL.
The Commission solicits comments on whether Part B should
be limited to pollution control property associated with advanced
clean energy projects, as dened in Texas Health and Safety
Code, §382.003.
§18.30. Partial Determinations.
Proposed new §18.30 would explain how to calculate a partial
determination. A partial determination must be requested for any
property which is on Part B of the Equipment and Categories List
and which is not wholly used for pollution control. Calculations
for determining a partial percentage are based on determining
the incremental cost difference between the property with the
pollution control aspect and similar property without the pollu-
tion control aspect. The calculation must be documented and
included with the application. This section would be used by ap-
plicants to determine how to calculate a determination for prop-
erty not solely used for pollution control.
§18.35. Application Fees.
Proposed new §18.35 would establish a two-tier fee system for
the program. The rst level, Tier I is a $150 fee, and is to be
used for applications containing only items located in Part A of
the Equipment and Categories List (ECL), adopted under §18.20
of this title. The second level, Tier II is a $500 fee, and is to be
used for property listed or contained in the ECL and for appli-
cations containing property not used wholly for pollution control.
The Tier II fee is higher than the Tier I fee in order to reect the
increased difculty related to agency review of a Tier II applica-
tion. Failure to pay the appropriate fee can lead to the rejection
of the application. Fees may be remitted by attaching a check or
money order to the application and mailing it to the appropriate
address or be paid using the ePay system located on the com-
mission’s web page.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Jeff Horvath, Analyst, Strategic Planning and Assessment, has
determined that, for the rst ve-year period the proposed rules
are in effect, no signicant scal implications are anticipated for
the agency or other units of state or local government as a result
of the administration or enforcement of the proposed rules.
The proposed addition of 30 TAC Chapter 18, Rollback Relief
for Pollution Control Requirements, implements portions of
House Bill 3732, 80th Legislature, Regular Session. HB 3732
provides incentives via grants, loans, tax abatements and ex-
emptions, and expedited permit processing for advanced clean
energy projects and other environmentally protective projects.
The proposed rules relate to rollback relief for pollution control
requirements for political subdivisions in the state.
The proposed rules provide the framework for political subdivi-
sions to apply to the commission for a determination that a pollu-
tion control project qualies for rollback tax rate relief. Qualifying
political subdivisions would then be allowed to increase their tax
rate (by extending the "rollback relief" already granted to political
subdivisions) to fund the purchase or installation of equipment
included on list specied in TTC, §26.045. This proposed list
of equipment and categories includes clean coal technologies
and other technologies that would directly or indirectly prevent,
capture, abate, or monitor nitrogen oxides, volatile organic com-
pounds, particulate matter, mercury, carbon monoxide, or any
criteria pollutant.
At this time, there are no political subdivisions operating coal
red electric generating stations using clean coal technologies,
although there may be one in the future. It is not known how
many political subdivisions may apply for rollback tax relief as
the proposed rules could apply to any political subdivision which
sets property tax rates, collects property taxes, and has permits
issued by the TCEQ. However, agency staff does not anticipate
an increase in applications as a result of this rulemaking based
on the number of prior applications from political subdivisions for
rollback tax relief, (there have been two to date). Therefore, it
is estimated that there will not be a signicant number of appli-
cations processed by the agency. The agency is authorized to
collect fees from political subdivisions ling such applications.
However, because the proposed rules are expected to generate
a limited number of applications, any fee revenue to the agency
and any application costs to political subdivisions are not ex-
pected to be signicant. Those political subdivisions who qualify
for rollback tax relief under the program would benet from addi-
tional tax revenues to fund certain equipment costs of advanced
energy projects or other environmentally protective projects.
PUBLIC BENEFITS AND COSTS
Mr. Horvath also determined that for each year of the rst ve
years the proposed new rules are in effect, the anticipated public
benet would be compliance with state law and the provision of
incentives for political subdivisions to use pollution control tech-
nologies which would result in a cleaner environment.
In general, no signicant scal implications are anticipated for
businesses and individuals as a result of the administration or
enforcement of the proposed rules. However, if political subdi-
visions purchase or install pollution control equipment that qual-
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ies for rollback tax relief, they may be able to raise property
taxes to fund the purchase or installation of the equipment. In
this case, businesses and individuals may experience an in-
crease in property tax rates as a result of the proposed rules. It
is not known how many political subdivisions would apply for roll-
back tax relief and agency staff does not anticipate an increase
in applications as a result of this rulemaking based on the num-
ber of prior applications from political subdivisions for rollback
tax relief, (there have been two to date). Any increase in prop-
erty taxes for businesses and individuals would depend upon the
costs of qualied pollution control equipment.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are expected for small or micro-
businesses as a result of the proposed rules. Political subdi-
visions that purchase or install pollution control equipment that
qualies for rollback tax relief may be able to raise property taxes
to the fund purchase or installation of the equipment. In this
case, small and micro-businesses may experience an increase
in property tax rates as a result of the implementation of HB 3732
through the proposed rules. However, at this time agency staff
does not anticipate an increase in the number of applications for
rollback tax relief based upon historical trends.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined the rules do not meet the deni-
tion of a (major environmental rule.( Under Texas Government
Code, §2001.0225, (major environmental rule( means a rule, the
specic intent of which is to protect the environment or reduce
risks to human health from environmental exposure, and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. Furthermore, it does not meet any of the four applicabil-
ity requirements listed in §2001.0225(a). Section 2001.0225 ap-
plies only to a major environmental rule which 1) exceeds a stan-
dard set by federal law, unless the rule is specically required by
state law; 2) exceeds an express requirement of state law, un-
less the rule is specically required by federal law; 3) exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; or 4) adopts a rule
solely under the general powers of the agency instead of under
a specic state law. The proposed rulemaking would implement
a Rollback Relief for Pollution Control Requirements program
as described in the BACKGROUND AND SUMMARY OF THE
FACTUAL BASIS FOR THE PROPOSED RULES and SECTION
BY SECTION DISCUSSION sections above. Because the pro-
posed rules are not specically intended to protect the environ-
ment or reduce risks to human health from environmental expo-
sure but to implement a tax incentive program, this rulemaking is
not a major environmental rule and does not meet any of the four
applicability requirements. This rule does not result in any new
environmental requirements and should not adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, or jobs. The commission invites public comment
regarding this draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these proposed rules and performed
a preliminary assessment of whether Texas Government Code,
Chapter 2007 is applicable. The commission’s preliminary
assessment indicates Texas Government Code, Chapter 2007
does not apply to these proposed rules because this action
creates a program which is available only to political subdivi-
sions as described in the BACKGROUND AND SUMMARY
OF THE FACTUAL BASIS FOR THE PROPOSED RULES
and SECTION BY SECTION DISCUSSION sections of this
preamble. Promulgation and enforcement of these proposed
rules would be neither a statutory or constitutional taking of
private real property. Specically, the proposed rules do not
affect a landowner’s rights in private real property, because this
rulemaking action does not burden, restrict, nor limit the owner’s
rights to property or reduce its value by 25% or more beyond
which would otherwise exist in the absence of the proposed
regulations.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
the proposal is not a rulemaking identied in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505, concerning rules
subject to the Texas Coastal Management Program (CMP), and
will, therefore, not require that goals and policies of the CMP be
considered during the rulemaking process. Written comments
on the consistency of this rulemaking may be submitted to the
contact person at the address listed under the SUBMITTAL OF
COMMENTS section of this preamble.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on October
26, 2007, at 10:00 a.m. at the Texas Commission on Environ-
mental Quality complex located at 12100 Park 35 Circle in Build-
ing E, Room 201S. The hearing will be structured for the receipt
of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of reg-
istration. There will be no open discussion during the hearing;
however, an agency staff member will be available to discuss the
proposal 30 minutes prior to the hearing.
Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Kristin Smith, Ofce of Legal Services, at (512) 239-0177. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Kristin Smith, MC
205, Ofce of Legal Services, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments
may be submitted at http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being
submitted via the eComments system. All comments should
reference Rule Project Number 2007-055-017-AS. The com-
ment period closes November 5, 2007. Copies of the proposed
rules can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Ron Hatlett, Small Business
and Environmental Assistance, (512) 239-6348.
STATUTORY AUTHORITY
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The new sections are proposed under Texas Water Code (TWC),
§5.102, which authorizes the commission to perform any acts
authorized by the TWC or other law which are necessary and
convenient to the exercise of its jurisdiction and powers; and
§5.103, which authorizes the commission to adopt rules nec-
essary to carry out its powers and duties under the TWC. The
new sections are also proposed under Texas Tax Code (TTC),
§26.045, which authorizes that the rollback tax rate for a political
subdivision of this state be increased by the rate that, if applied to
the total current value, would impose an amount of taxes equal
to the amount the political subdivision will spend out of its main-
tenance and operation funds under TTC, §26.012(16) to pay for
a facility, device, or method for the control of air, water, or land
pollution that is necessary to meet the requirements of a permit
issued by the commission.
The proposed new sections implement TTC, §26.045.
§18.1. Scope and Purpose.
The purpose of this chapter is to establish the procedure and mecha-
nism for a political subdivision to apply to the Texas Commission on
Environmental Quality (commission) for a determination that the in-
stallation or construction of a facility, device, or method for the control
of air, water, or land pollution is necessary in order to meet the require-
ments of a permit issued by the commission.
§18.2. Denitions.
Unless specically dened in the Texas Clean Air Act (TCAA), the
Texas Solid Waste Disposal Act (TSWDA), the Texas Water Code
(TWC), the Texas Tax Code (TTC), the Texas Health and Safety Code
(THSC), or in the rules of the commission, the terms used by the com-
mission have the meanings commonly ascribed to them in the elds of
pollution control or property taxation. In addition to the terms which
are dened by the TCAA, the TSWDA, TWC, TTC, and THSC, the
following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.
(1) ePay--The commission’s electronic payment system
which is located on the commission’s web page at www.tceq.state.tx.us.
(2) Equipment and Categories List (ECL)--A list of prop-
erty or categories of property used either wholly of partially for pollu-
tion control purposes or that is listed in TTC, §26.045(f).
(3) Installation--The act of establishing, in a designated
place, property that is put into place for use or service.
(4) Partial determination--A determination that an item of
property or a process is not used wholly as pollution control.
(5) Permit requirement--A clause within a permit issued by
the Texas Commission on Environmental Quality (TCEQ) which re-
quires the receiver of a permit to expend funds for a facility, device, or
method for control of air, water, or land pollution as dened by TTC,
§26.045(b).
(6) Pollution control property--A facility, device, or
method for control of air, water, or land pollution as dened by TTC,
§26.045(b).
(7) Tier I--An application containing only property that is
listed in Part A of the gure in §18.25(a) of this title (relating to Equip-
ment and Categories List) or that is necessary for the installation or
operation of property located on the Equipment and Categories List, in
§18.25(a) of this title.
(8) Tier II--An application containing property that is listed
or contained in Part B of the gure in §18.25(a) of this title or that is
not listed on the Equipment and Categories List.
(9) Use determination--A nding, either positive or nega-
tive, by the executive director that the property is used wholly or par-
tially for pollution control purposes and listing the percentage of the
property that is determined to be used for pollution control.
(10) Use determination letter--the letter sent to the political
subdivision and the appropriate tax assessor including the executive
director’s use determination. In addition to the use determination, the
letter will also include at least the following information:
(A) the name of the political subdivision;
(B) the name and location of the facility;
(C) the property description;
(D) the permit requirement being met; and
(E) any other information the executive director deems
relevant to the use determination.
§18.5. Applicability.
(a) To obtain a positive use determination, the pollution con-
trol property must be used, constructed, acquired, or installed wholly
or partly to meet the requirements of a permit issued by the commis-
sion. In addition, pollution control property must meet the following
conditions:
(1) property must have been constructed, acquired, or in-
stalled after January 1, 1994.
(2) land must include only the portion of the land acquired
after January 1, 1994, that actually contains pollution control property.
(3) it must be funded out of the operations and maintenance
funds under TTC, §26.012(16).
(b) The executive director shall determine the portion of the
pollution control property eligible for a positive use determination.
§18.10. Application for Use Determination.
(a) In order to be granted a positive use determination, a polit-
ical subdivision shall submit to the executive director:
(1) a Texas Commission on Environmental Quality appli-
cation form or a similar reproduction; and
(2) the appropriate fee, under §18.30 of this title (relating
to Application Fees).
(b) An application must be submitted for each permit require-
ment for which pollution control property has been or will be installed.
(c) The application shall contain at least the following:
(1) the anticipated environmental benets from the instal-
lation of the pollution control property for the control of air, water, or
land pollution, except for applications containing only equipment on
Part B of the gure in §18.25(a) of this title (relating to Equipment and
Categories List);
(2) the estimated cost of the pollution control property,
where the cost includes not only the cost of the specic property, but
also any costs related to the installation or construction of the property;
(3) the permit requirement being met by the installation of
such facility, device, or method, and the proportion of the installation
that is pollution control property;
(4) a copy of the permit that is being met or exceeded by
the use, installation, construction, or acquisition of the pollution control
property;
(5) if the installation includes property that is not used
wholly for the control of air, water, or land pollution, and is not in Part
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A of the gure in §18.25(a) of this title or is property which is listed
on Part B of the gure in §18.25(a) of this title, a worksheet showing
the calculation of the partial determination, and explaining each of the
variables; and
(6) any information that the executive director deems rea-
sonably necessary to determine the eligibility of the application.
§18.15. Application Review Schedule.
Following submission of the information required by §18.10 of this title
(relating to Application for Use Determination), the executive director
shall determine whether the pollution control property is used wholly or
partly to meet the requirements of a permit issued by the commission.
If the determination is that the property is used partly for pollution
control, the executive director shall determine the proportion of the
property used for pollution control.
(1) Within three days of receipt of an application, the ex-
ecutive director shall mail written notication informing the applicant
that the application has been received and if the application is consid-
ered to be administratively complete.
(A) If the application is not administratively complete,
the notication shall specify the deciencies and allow the applicant
30 days to provide the requested information. If the applicant does
not submit an adequate response, the application will be sent back to
the applicant without further action by the executive director and the
application fee will be forfeited under §18.35(b) of this title (relating
to Application Fees).
(B) If an application is sent back to the applicant under
subparagraph (A) of this paragraph, the applicant may re-le the appli-
cation and pay the appropriate fee as required by §18.35(a) of this title
(relating to Application Fees).
(2) For applications which contain only property which is
listed or contained in Part B of the gure in §18.25(a) of this title (re-
lating to Equipment and Categories List), the executive director shall
complete the technical review of the application and issue the nal de-
termination within 30 days of receipt of the required application docu-
ments.
(3) For all other applications, within 30 days of receiving
the application, the executive director shall either issue a notication
requesting additional information or issue the nal determination.
(A) If additional information is requested, the notica-
tion shall specify the deciencies and allow the applicant 30 days to
provide the requested information. If the applicant does not submit an
adequate response, the application will be sent back to the applicant
without further action by the executive director and the application fee
will be forfeited under §18.35(b) of this title.
(B) If an application is sent back to the applicant under
subparagraph (A) of this paragraph, the applicant may re-le the appli-
cation and pay the appropriate fee as required by §18.35(a) of this title.
(4) The executive director shall determine whether the
property is used wholly or partly to control pollution. The executive
director is authorized to grant positive use determinations for some or
all of the property included in the application that is deemed pollution
control property.
(A) If a positive use determination is made, the execu-
tive director shall issue a use determination letter to the applicant which
describes the proportion of the property that is pollution control prop-
erty.
(B) If a negative use determination is made, the exec-
utive director shall issue a denial letter explaining the reason for the
denial.
§18.25. Equipment and Categories List.
(a) The Equipment and Categories List (ECL) is a two-part list.
Part A is a list of the property that the executive director has determined
is used either wholly or partly for pollution control purposes. Part B
is a list of categories of property which is located in Texas Tax Code,
(TTC) §26.045(f).
Figure: 30 TAC §18.25(a)
(b) The commission shall review and update the ECL at least
once every three years.
(1) An item may be added to the list only if there is com-
pelling evidence to support the conclusion that the item provides pol-
lution control benets and a justiable pollution control percentage is
calculable.
(2) An item may be removed from the list only if there is
compelling evidence to support the conclusion that the item does not
render pollution control benets.
§18.30. Partial Determinations.
A partial determination must be requested for all property that is in Part
B of the gure in §18.25(a) of this title (relating to Equipment and Cat-
egories List) or that is not wholly used for pollution control. It is the
responsibility of the applicant to propose a reasonable method for cal-
culating a partial determination. The calculation must be documented
and included with the application. It is the responsibility of the execu-
tive director to review the appropriateness of the proposed method and
make the nal determination.
§18.35. Application Fees.
(a) Fees shall be remitted with each application for a use de-
termination as required in paragraphs (1) - (2) of this subsection.
(1) Tier I Application. A $150 fee shall be charged for ap-
plications which contain only property that is listed in Part A of the
gure in §18.25(a) of this title (relating to Equipment and Categories
List) or is necessary for the installation or operation of an item listed
on the Equipment and Categories List (ECL), as long as the application
seeks no variance from the percentage listed on the ECL.
(2) Tier II Application. A $500 fee shall be charged for
applications for property not listed in Part A of the gure located in
§18.25(a) of this title.
(b) Fees shall be forfeited for applications for use determina-
tion which are sent back under §18.15 of this title (relating to Appli-
cation Review Schedule). An applicant who submits an insufcient
fee will receive a deciency notice in accordance with the procedures
in §18.15 of this title. The fee must be remitted with the response to
the deciency notice before the application will be deemed administra-
tively complete.
(c) All fees shall either be remitted in the form of a check or
money order made payable to the Texas Commission on Environmental
Quality or by electronic funds transfer by using the commission’s ePay
system.
(d) The check, money order, or electronic funds transfer re-
ceipt must be delivered with the application to the commission at the
address listed on the application form.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 239-0177
CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER J. OPERATIONAL CONTROLS
FOR MOTOR VEHICLES
DIVISION 2. LOCALLY ENFORCED MOTOR
VEHICLE IDLING LIMITATIONS
30 TAC §114.512, §114.517
The Texas Commission on Environmental Quality (commission
or TCEQ) proposes amendments to §114.512 and §114.517.
The amended sections will be submitted to the United States
Environmental Protection Agency (EPA) as a revision to the state
implementation plan (SIP).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
Chapter 114, Subchapter J, Operational Controls for Motor Ve-
hicles, Division 2, Locally Enforced Motor Vehicle Idling Limita-
tions, was adopted on November 17, 2004, at the request of
the local air quality planning organization in the Austin Early Ac-
tion Compact (EAC) area (Bastrop, Caldwell, Hays, Travis, and
Williamson Counties) for use as a control strategy in its EAC
agreement to maintain attainment with the federal eight-hour
ozone national ambient air quality standards (29 TexReg 11355).
The rule package also provided local governments in other areas
of the state the option of applying these rules in their areas when
additional control measures were needed to achieve or maintain
attainment of the federal eight-hour ozone standard in the future.
The concept of an early, voluntary eight-hour air quality plan, or
EAC was endorsed by EPA Region 6 in June 2002 then slightly
modied and made available nationally in November 2002. A
key point of an EAC is the exibility afforded areas to select emis-
sion reduction measures such as limiting vehicle idling. On Au-
gust 1, 2005, members of the Austin EAC and the commission
signed the locally enforced idling restrictions memorandum of
agreement (MOA). This MOA allowed participating counties to
enforce the idling restriction rule in their jurisdictions. Members
of the Austin EAC area signing the MOA included the counties
of Bastrop, Caldwell, Hays, Travis, and Williamson and the cities
of Austin, Bastrop, Elgin, Georgetown, Hutto, Lockhart, Luling,
Round Rock, and San Marcos.
In meetings with ofcials of the Austin EAC to develop the
idling rule MOA, concerns arose regarding language in the
locally enforced idling restrictions. Austin EAC members voiced
concern that parts of §114.517, Exemptions, were ambiguous
and needed revision. Members of the Austin EAC felt that
§114.517(7) and (8) could be misinterpreted to mean that a
transit vehicle could idle for a total of one hour. There was also
concern that the commission’s rule conicted with Texas Depart-
ment of Transportation (TxDOT) guidelines for vehicle idling by
employees. Austin EAC members brought to the commission’s
attention TxDOT’s policy regarding idling. The guidelines advise
employees to idle their vehicles to operate the air conditioner
or heating system for employee health and safety while they
perform an essential job function related to roadway construc-
tion or maintenance. In many instances on-road and off-road
vehicles at roadway construction sites must remain in idle mode
during normal operations. The commission agreed with the
Austin EAC members that the locally enforced idling restrictions
should be revised in light of these concerns. At the request of
the Austin EAC members, the commission adopted revisions to
the locally enforced motor vehicle idling rule (31TexReg 3900).
In that same rulemaking, the commission also adopted revisions
to the idling rule to conform to legislation passed in 2005. The
79th Legislature, 2005, passed House Bill (HB) 1540, amending
Texas Health and Safety Code (THSC), Chapter 382, Subchap-
ter B, §382.0191, Idling of Motor Vehicle While Using Sleeper
Berth. The bill, stated that the "commission may not prohibit
or limit the idling of a motor vehicle when idling is necessary to
power a heater or air conditioner while a driver is using the ve-
hicle’s sleeper berth for a government-mandated rest period." In
addition, the bill stated that, "no driver using the vehicle’s sleeper
berth may idle the vehicle in a school zone or within 1,000 feet of
a public school during its hours of operation," or else be subject
to a ne not to exceed $500.
This rulemaking amended the rule on idling limits for gasoline
and diesel-powered engines in motor vehicles within the juris-
diction of any local government in the state that has signed an
MOA with the commission to delegate enforcement to that local
government. Local enforcement is crucial to the effective im-
plementation of rules to reduce the extended idling of gasoline
and diesel-powered heavy-duty vehicles and will help to ensure
the reduction in nitrogen oxides (NO
x
) and volatile organic com-
pound (VOC) emissions, which is needed by local governments
to achieve or maintain attainment of the federal eight-hour ozone
standard. These idling limits will lower NO
x
emissions and other
pollutants from fuel combustion. Because NO
x
is a precursor to
ground-level ozone formation, reduced emissions of NO
x
will re-
sult in ground-level ozone reductions.
In May 2007, the 80th Legislature passed Senate Bill (SB) 12,
which in part amended THSC, §382.0191. The legislation further
prohibited vehicle idling in residential areas as dened by Local
Government Code, §244.001 and within 1,000 feet of hospitals.
The legislation also prohibited vehicles with sleeper berths from
idling if an electrication facility with external heat and air con-
ditioning hook-ups is located within two miles of where they are
stopped. SB 12 extended the expiration of prohibitions on the
commission from adopting rules restricting certain idling activi-
ties from September 1, 2007, to September 1, 2009.
Currently, there are no federal regulations governing idle time for
motor vehicles. The requirements developed by the commission
for this NO
x
emission reduction strategy will result in restrictions
on the time allowed for motor vehicle idling.
SECTION BY SECTION DISCUSSION
§114.512, Control Requirements for Motor Vehicle Idling
The proposed amendment to §114.512(b), Control Require-
ments for Motor Vehicle Idling, would prohibit idling by drivers
using the vehicle’s sleeper berth in residential areas as dened
by Local Government Code, §244.001, or within 1,000 feet of a
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hospital. Additionally, the expiration of this subsection would be
changed from September 1, 2007, to September 1, 2009.
§114.517, Exemptions
The proposed amendment to §114.517(a)(1), Exemptions,
would change the expiration date of these paragraphs from
September 1, 2007, to September 1, 2009. Proposed
§114.57(a)(2) has been added to clarify that after September
1, 2009, vehicles with Gross Vehicle Weight Rating (GVWR)
of 14,000 pounds or less will no longer be exempt from the
requirements of §114.512. The current exemptions listed as
paragraphs (2) - (11) of this section will be renumbered as para-
graphs (3) - (12) for consistency. Renumbered §114.517(a)(12)
will be amended by changing the expiration date of the para-
graph from September 1, 2007, to September 1, 2009. The
proposed amendment to §114.517(a)(11) would also prohibit
idling to power a heater or air conditioner if the vehicle is within
two miles of a facility offering external heating and air condition-
ing connections at a time when those connections are available.
The amendments to §114.512 and §114.517 are proposed to
ensure that the rules are consistent with the requirements set
forth in SB 12.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Jeff Horvath, Analyst, Strategic Planning and Assessment, has
determined that, for the rst ve-year period the proposed rules
are in effect, no scal implications are anticipated for the agency
or other units of state or local government as a result of the ad-
ministration or enforcement of the proposed rules.
The proposed rules implement portions of SB 12, 80th Legisla-
ture, Regular Session by: prohibiting drivers who are using the
vehicle’s sleeper berth from idling in residential areas or within
1,000 feet of hospitals; prohibiting vehicles with sleeper berths
from idling if an electrication facility with external heat and air
conditioning hook-ups is located within two miles of where they
are stopped and; extending the expiration of prohibitions on the
commission to adopt rules restricting certain idling activities from
September 1, 2007, to September 1, 2009.
The current vehicle idling rules are intended for use as a con-
trol strategy by the Austin EAC area (Bastrop, Caldwell, Hays,
Travis, and Williamson Counties) in its EAC agreement to main-
tain attainment with the federal eight-hour ozone national ambi-
ent air quality standards. The vehicle idling rules also provide
local governments in other areas of the state the option of ap-
plying these rules in their areas when additional control mea-
sures are needed to achieve or maintain attainment of the fed-
eral eight-hour ozone standard in the future.
The proposed rules would impact the Austin EAC members and
any other local governments in the state who have adopted vehi-
cle idling restrictions as an additional control measure to achieve
or maintain attainment of the federal eight-hour ozone standard.
There could be marginal enforcement costs for local govern-
ments who enforce the additional idling controls. The rules pro-
vide local governments the authority to ne drivers $500 for us-
ing their sleeper berths and idling within a school zone or within
1,000 feet of a hospital or public school during its hours of op-
eration. No scal implications are expected for the agency as
enforcement of the idling rule is delegated to local governments
who enter into an agreement with the commission.
PUBLIC BENEFITS AND COSTS
Mr. Horvath also determined that for each year of the rst ve
years the proposed amendments are in effect, the anticipated
public benet will be compliance with state law and the provision
of additional options for local governments to use to obtain a
reduction in emissions needed to maintain attainment with the
federal eight-hour ozone standards.
No scal implications are anticipated to businesses or individuals
as a result of the implementation of the proposed amendments.
The proposed idling rule will allow drivers to idle the motor to
heat or cool the vehicle in which the driver is using the sleeper
berth for a government mandated rest break as long as they are
not in residential areas, in a school zone, within 1,000 feet of
hospitals and schools, or as long as an electrication facility with
external heat and air conditioning hook-ups is not located within
two miles of where they are stopped.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are expected for small or micro-
businesses as a result of the proposed rules. The proposed
idling rule will allow drivers to idle the motor to heat or cool the
vehicle in which the driver is using the sleeper berth for a gov-
ernment mandated rest.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking action in
light of the regulatory analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the rules are not
subject to §2001.0225 because although the proposal meets the
denition of a "major environmental rule" as dened the statute,
it does not meet any of the four applicability requirements listed
in §2001.0225(a).
The regulatory analysis requirements of Texas Government
Code, §2001.0225 only apply to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal
law, unless the rule is specically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specically required by federal law; 3) exceed an requirement
of a delegation agreement of contract between the state and
an agency or representative of the federal government to im-
plement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a
specic state law. Specically, the proposal will amend the rules
that limit heavy-duty motor vehicle idling with the jurisdiction of
any local government in the state that has signed an MOA with
the commission to delegate enforcement to that local govern-
ment. The proposed amendments would implement changes
to THSC, §382.0191 as a result of passage of SB 12 in the
80th Legislature, 2007. The legislation further prohibited vehicle
idling in residential areas and within 1,000 feet of hospitals.
The legislation also prohibited vehicles with sleeper berths
from idling if an electrication facility with external heat and air
conditioning hook-ups is located within two miles of where they
are stopped. SB 12 extended the expiration of prohibitions on
the commission from adopting rules restricting certain idling
activities from September 1, 2007, to September 1, 2009.
Currently, there are no federal regulations governing idle time
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for motor vehicles. This proposal therefore does not exceed
an express requirement of federal law. The amendments are
needed to implement state law but do not exceed those new
requirements. The proposed rules do involve a compact (in
particular, the Austin EAC), which is an agreement between
the state and federal government to implement a state and
federal program, however, the proposed amendments do not
exceed the requirements of that compact. Finally, this proposed
rulemaking was not developed solely under the general powers
of the agency, but is authorized by specic sections of THSC,
Chapter 382, which are cited in the STATUTORY AUTHORITY
section of this preamble, including §382.012 and §382.0191.
Because this rulemaking does not meet any of the four appli-
cability requirements, Texas Government Code, §2001.0225(b)
does not apply, and a regulatory impact analysis is not required.
The commission invites public comment on the draft regulatory
impact analysis determination.
TAKINGS IMPACT ASSESSMENT
Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner’s private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner’s right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25% in the market
value of the affected private real property, determined by com-
paring the market value of the property as if the governmental
action is not in effect and the market value of the property deter-
mined as if the governmental action is in effect.
The commission completed a takings impact assessment for the
proposed rules. Promulgation and enforcement of the rules will
not affect private real property in a manner that would require
compensation to private real property owners under the United
States Constitution or the Texas Constitution. The proposed
rules also will not affect private real property in a manner that
restricts or limit an owner’s right the property that would other-
wise exist in the absence of the government action. Therefore,
the proposed rules will not cause a "taking" as dened under,
Texas Government Code, §2007.002(5).
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking action and
found that the proposal is an action identied in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, or will affect
an action/authorization identied in §505.11, and therefore will
require that applicable goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
The commission determined that under 31 TAC §505.22, the pro-
posed rulemaking action is consistent with the applicable CMP
goals and policies. The CMP goal applicable to this rulemak-
ing action is the goal to protect, preserve, and enhance the di-
versity, quality, quantity, functions, and values of coastal natural
resource areas (31 TAC §501.12(l)). No new sources of air con-
taminants will be authorized and ozone levels will be reduced as
a result of the proposed rulemaking. The CMP policy applicable
to this rulemaking action is the policy that commission rules com-
ply with regulations in 40 Code of Federal Regulations, to protect
and enhance air quality in the coastal area (31 TAC §501.14(q)).
This rulemaking action complies with 40 Code of Federal Reg-
ulations. Therefore, in compliance with 31 TAC §505.22(e), this
rulemaking action is consistent with CMP goals and policies. In-
terested persons may submit comments regarding the consis-
tency of the proposed amendments with the CMP during the pub-
lic comment period.
Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.
ANNOUNCEMENT OF HEARING
The public hearing on this proposal will be held in Austin on Oc-
tober 22, 2007, at 10:00 a.m. at the Texas Commission on En-
vironmental Quality complex located at 12100 Park 35 Circle in
Building F, Room 2210. The hearing will be structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order of
registration. There will be no open discussion during the hearing;
however, agency staff will be available to discuss the proposal
30 minutes prior to the hearing. Persons who have special com-
munication or other accommodation needs who are planning to
attend the hearing should contact Lesley Williamson, at (512)
239-2461. Requests should be made as far in advance as pos-
sible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Lesley Williamson, MC
205, Ofce of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or
faxed to (512) 239-4808. Electronic comments may be submit-
ted at http://www5.tceq.state.tx.us/rules/ecomments/. All com-
ments should reference Rule Project Number 2007-041-114-EN.
The comment period closes October 22, 2007. Copies of the
proposed rule can be obtained from the commission’s web site
at http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.
For further information, please contact Theodore Kosub, Air
Quality Division, (512) 239-5609.
STATUTORY AUTHORITY
The amendments are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
THSC, Texas Clean Air Act (TCAA), §382.017, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA. The amendments are also
proposed under TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
§382.0191, which authorizes use of a sleeping berth for a gov-
ernment-mandated rest period; and §382.208, which authorizes
the commission to develop and implement transportation pro-
grams and other measures necessary to demonstrate attain-
ment and protect the public from exposure to hazardous air con-
taminants from motor vehicles.
The proposed amendments implement TWC, §5.103, THSC,
§§382.002, 382.011, 382.012, 382.017, 382.019, 382.0191,
and 382.208, and SB 12, Article 4, 80th Legislature, 2007.
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§114.512. Control Requirements for Motor Vehicle Idling.
(a) (No change.)
(b) No driver using the vehicle’s sleeper berth may idle the
vehicle: in a residential area as dened by Local Government Code,
§244.001, in a school zone, within 1,000 feet of a hospital, or within
1,000 feet of a public school during its hours of operation. An offense
under this subsection may be punishable by a ne not to exceed $500.
This subsection expires September 1, 2009 [2007].
§114.517. Exemptions.
The provisions of §114.512 of this title (relating to Control Require-
ments for Motor Vehicle Idling) do not apply to:
(1) a motor vehicle that has a gross vehicle weight rating
of 14,000 pounds or less and [if before September 1, 2007,] does not
have a sleeper berth;
(2) a motor vehicle that has a gross vehicle weight rating
of 14,000 pounds or less, after September 1, 2009;
(3) [(2)] a motor vehicle forced to remain motionless be-
cause of trafc conditions over which the operator has no control;
(4) [(3)] a motor vehicle being used by the United States
military, national guard, or reserve forces, or as an emergency or law
enforcement motor vehicle;
(5) [(4)] the primary propulsion engine of a motor vehicle
providing a power source necessary for mechanical operation, other
than propulsion, and/or passenger compartment heating, or air condi-
tioning;
(6) [(5)] the primary propulsion engine of a motor vehicle
being operated for maintenance or diagnostic purposes;
(7) [(6)] the primary propulsion engine of a motor vehicle
being operated solely to defrost a windshield;
(8) [(7)] the primary propulsion engine of a motor vehicle
that is being used to supply heat or air conditioning necessary for pas-
senger comfort and safety in vehicles intended for commercial or public
passenger transportation, or passenger transit operations, in which case
idling up to a maximum of 30 minutes is allowed;
(9) [(8)] the primary propulsion engine of a motor vehicle
being used to provide air conditioning or heating necessary for em-
ployee health or safety while the employee is using the vehicle to per-
form an essential job function related to roadway construction or main-
tenance;
(10) [(9)] the primary propulsion engine of a motor vehicle
being used as airport ground support equipment;
(11) [(10)] the owner of a motor vehicle rented or leased to
a person that operates the vehicle and is not employed by the owner; or
(12) [(11)] a motor vehicle when idling is necessary to
power a heater or air conditioner while a driver is using the vehicle’s
sleeper berth for a government-mandated rest period and is not within
two miles of a facility offering external heating and air conditioning
connections at a time when those connections are available. This
subsection expires September 1, 2009 [2007].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION




DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.16
The Texas Parks and Wildlife Department (the department) pro-
poses an amendment to §53.16, concerning Vessel, Motor, and
Marine Licensing Fees.
The proposed amendment would establish a fee of $125 for an
initial application for a party boat operator license, a renewal ap-
plication fee of $50 for a party boat operator license, an inspec-
tion fee of $125 per party boat, and a $50 fee for a replacement
party boat operator license. The amendment is necessary to
implement the requirements of House Bill (H.B.) 12, enacted by
the 80th Texas Legislature. Section 19A of H.B. Bill 12 amended
Parks and Wildlife Code, Chapter 31, by adding new Subchap-
ter G, which requires the commission to establish by rule the
requirements and procedures for the issuance and renewal of a
party boat operator license, as necessary to protect the public
health and safety. Additionally, H.B. 12 requires the commission
to by rule establish a reasonable fee for the issuance of a party
boat operator license and a fee for the required annual water
safety inspection of a party boat. The department is proposing
new rules to implement the party boat operator license; those
rules are published elsewhere in this issue of the Texas Regis-
ter.
The proposed fees were calculated based on the estimated cost
to process and track applications and renewals in the depart-
ment’s automated boating information system and to cover the
overhead of providing educational and informational materials to
persons preparing for the examination required by the statute.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the rst ve years the rule as proposed is in
effect, there will be minimal scal implications to the depart-
ment as a result of enforcing or administering the rule. The
department estimates that the proposed rule will affect no more
than 250 boats. Given that number, the department will realize
license revenue of approximately $31,250 the rst year the
rules are in effect. Because the permit is a two-year permit, the
department will realize revenue of $12,500 during each two-year
period following initial licensure. This estimate assumes all
licenses are renewed and no new licenses are issued. For each
new license issued after the rst year the rule is in effect, the
department will realize $125 in the rst year and $50 for every
two-year period thereafter. The department has no method for
determining future demand. The department has no method to
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estimate potential costs to the department to review applica-
tions, perform inspections, and conduct inspector training, but
anticipates that such costs will be offset by the fees collected
for license application, license renewal, and inspections.
There will be no scal implications for other units of state or local
government as a result of enforcing or administering the rule.
Mr. Macdonald also has determined that for each of the rst
ve years the rule as proposed is in effect, the public benet
anticipated as a result of enforcing or administering the rule as
proposed will be the enhanced health and safety of the public.
The rule will result in adverse economic costs to businesses,
microbusinesses, or persons required to comply with the rules.
Although the proposed rule would establish the specic fee
amounts, the provisions of H.B. 12 require the department
to establish the party boat operator license and the annual
inspection of party boats by the department.
Any person operating a party boat on the public inland waters of
the state will be required to obtain a party boat operator license
($125 for the initial application for two-year licensure, $50 per
two-year period thereafter). Additionally, the owner of a party
boat will be required to have the boat inspected annually ($125).
Elsewhere in this issue of the Texas Register, the department is
proposing a rule requiring a party boat owner to carry a minimum
of $300,000 in liability insurance. Although the insurance re-
quirement is addressed in a separate rulemaking, the economic
impact of the insurance requirement is included here to ensure
a comprehensive analysis.
Boat insurance rates are not regulated in Texas; thus there are
no required rate lings with the Texas Department of Insurance
that could be used to determine an approximate range of costs.
The average annual cost of a $300,000 liability policy is depen-
dent upon a number of variables, including the number of party
boats covered by the policy, the location, size, age, and power
type of the boat(s), ownership and operating experience, the
types of activities allowed, and size of deductible. Consultation
with persons presently operating party boats in this state indicate
that the cost of maintaining liability insurance in the amount of
$300,000 could range from $1,000 to $7,500 per year for a single
boat, depending on the factors previously mentioned; however,
the cost of insuring multiple vessels would result in a cheaper per
vessel cost. Therefore, the department has used the maximum
estimated insurance cost to prepare this analysis.
If a business employed one employee, the per vessel cost of
compliance would be $7,750 per employee for the rst year of
licensure (initial license plus inspection plus the cost of liability
insurance); $7,625 per employee for the second year of licen-
sure (annual inspection only, plus the cost of liability insurance);
and $15,375 per employee per two-year period thereafter (one
license renewal plus two annual inspections, plus the cost of lia-
bility insurance). If a business employed 20 employees, the per
vessel cost of compliance would be $387.50 per employee the
rst year (initial license plus inspection plus the cost of liability
insurance); $381.25 per employee for the second year of licen-
sure (annual inspection only plus the cost of liability insurance);
and $768.75 per employee per two-year period thereafter (one
license renewal plus two annual inspections plus the cost of li-
ability insurance). If a business employed 100 employees, the
per vessel cost of compliance would be $77.50 per employee
the rst year (initial license plus inspection plus the cost of li-
ability insurance); $76.25 per employee for the second year of
licensure (annual inspection only plus the cost of liability insur-
ance); and $153.75 per employee per two-year period thereafter
(one renewal license plus two inspections plus the cost of liabil-
ity insurance). The proposed rule would affect the smallest and
largest businesses equally, since the fee applies irrespective of
the size of the operation.
In the case of persons obtain a party boat operator license but
do not own a party boat, the rule will result in a cost of $125 for
the rst year and $50 per year thereafter.
In the case of persons who own a party boat(s) and do not pay
for the party boat operator license, the rule will result in an an-
nual cost of $125 per boat for the annual safety inspection. For a
business employing one person, this will result in a cost of $125
per employee per year. For a business employing 20 persons,
this will result in a cost of $6.25 per year. For a business em-
ploying 100 persons, this will result in a cost of $1.25 per year.
The proposed rule would affect the smallest and largest busi-
nesses equally, since the fee applies irrespective of the size of
the operation.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.
The department has determined that there will not be a taking of
private real property, as dened by Government Code, Chapter
2007, as a result of the proposed rule.
Comments on the proposed rule may be submitted to Major
Alfonso Campos, Texas Parks and Wildlife Department, 4200
Smith School Road, Austin, Texas 78744; (512) 389-4624
(e-mail: alfonso.campos@tpwd.state.tx.us).
The amendment is proposed under the provisions of House Bill
12, §19A, enacted by the 80th Texas Legislature, which added
new Subchapter G to Parks and Wildlife Code, Chapter 31, re-
quiring the commission to adopt and enforce rules necessary to
implement that subchapter and to establish a fee for the annual
water safety inspection of a party boat required by this subchap-
ter; and Parks and Wildlife Code, §11.027, which authorizes the
commission to rule may establish and provide by rule for the col-
lection of a fee to cover costs associated with the review of an
application for a permit required by the Parks and Wildlife Code.
The proposed amendment affects Parks and Wildlife Code,
Chapters 11 and 31.
§53.16. Vessel, Motor, and Marine Licensing Fees.
(a) Registration fees:






(1) certicate of title--$25;
(2) administrative surcharge for expedited title to a vessel
(in addition to applicable fee)--$35;
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(3) administrative surcharge for expedited title to a motor
(in addition to applicable fee)--$35; and
(4) bonded certicate of title--$35.
(c) Duplicate/transfer fees:
(1) vessel-transfer of ownership--$10;
(2) vessel-duplicate certicate of number--$10;
(3) vessel-duplicate decals--$10.
(d) Marine dealer/distributor/manufacturer fees:
(1) marine dealer manufacturer number (effective until
February 29, 2004)--$130;
(2) marine dealer, distributor or manufacturer li-
cense--$500;
(3) marine dealer, distributor or manufacturer ownership
transfer of license--$500;
(4) marine dealer, distributor or manufacturer location
transfer--$10;
(5) marine dealer, distributor or manufacturer information
update/license correction--$3.
(e) Report fees:
(1) certied history report of ownership for vessel or out-
board motor--$10;
(2) accident/water fatality report up to ve pages in length-
-$5; and
(3) accident/water fatality report over ve pages in length-
-$10.
(f) Party boat fees:
(1) annual party boat inspection--$125 (if the inspection is
performed by a department-approved entity, $60 may be retained by
the inspecting entity);
(2) initial application for party boat operator license--$125;
(3) party boat operator license renewal application--$50;
(4) replacement party boat operator license to for lost, dam-
aged, destroyed, or stolen license--$50.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Parks and Wildlife Department
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 389-4775
CHAPTER 55. LAW ENFORCEMENT
SUBCHAPTER H. PARTY BOATS
31 TAC §§55.401 - 55.406
The Texas Parks and Wildlife Department (the department) pro-
poses new §§55.401 - 55.406, Concerning Regulation of Party
Boats.
The new rules are necessary to implement the requirements of
House Bill (H.B.) 12, enacted by the 80th Texas Legislature.
Section 19A of H.B. Bill 12 amended Parks and Wildlife Code,
Chapter 31, by adding new Subchapter G, which requires the
commission to establish by rule the requirements and proce-
dures for the issuance and renewal of a party boat operator li-
cense, as necessary to protect the public health and safety.
A "party boat" is dened in Parks and Wildlife Code §31.171(2),
as added by H.B. 12 as "a vessel: (A) operated by the owner of
the vessel or an employee of the owner; and (B) rented or leased
by the owner for a group recreational event for more than six
passengers." The provisions of H.B. 12 require the department
to regulate party boats on inland lakes and waterways. The bill
requires party boats to be subject to annual inspection, requires
the operator of a party boat to be licensed and complete a boat
safety course, imposes limits on the number of passengers that
are authorized to be present at one time on a party boat, and
requires party boat operators to maintain a minimum amount of
liability insurance. The bill provides rulemaking authority to the
commission to implement the provisions of the subchapter, in-
cluding fees, and requires the commission to adopt such rules
by no later than January 1, 2008.
Proposed new §55.401, concerning Denitions, would establish
the meanings for words and terms used in the subchapter, and
is necessary to provide for the unambiguous interpretation of
specialized terms for purposes of compliance and enforcement.
Proposed new §55.402, concerning Applicability and Excep-
tions, would specify the activities and vessels to which the
subchapter does and does not apply and would exempt per-
sons who possess a pilot’s or captain’s license issued by the
United States Coast Guard (USCG), or who possess a similar
license issued by another state, from having to acquire a Texas
party boat operator’s license. The new section is necessary to
ensure that persons who operate a party boat are licensed and
regulated as required by statute. The exceptions to the license
requirement are necessary to prevent duplication of licensing
effort for persons who already possess a license that is similar
in effect and scope to the Texas party boat operator’s license.
The proposed provision also would create an exception to the
inspection requirement of proposed new §55.405(a) for boats
carrying a valid and current certicate of inspection issued
pursuant to federal law. The federal inspection is sufcient to
establish that a vessel is seaworthy.
Proposed new §55.403, concerning License Required, would
stipulate the circumstances under which a person would be re-
quired to possess a party boat operator’s license, and establish
a defense to prosecution. The proposed new section is neces-
sary to implement the provisions of H.B. 12, which dene specic
conditions that constitute the operation of a party boat. The pro-
posed new section includes a defense to prosecution because it
is conceivable that there could be an instance in which a person
who is licensed to operate a party boat might not be in physical
possession of the license.
Proposed new §55.404, concerning Party Boat Operator Li-
cense--General Provisions, would prescribe the process for
application for and renewal of a party boat operator license,
the period of validity for a party boat operator license, duplicate
licenses, and denial of license issuance. Elsewhere in this
PROPOSED RULES October 5, 2007 32 TexReg 6995
issue of the Texas Register, the department is proposing a rule
amendment to establish an application fee for the operator li-
cense of $125 for initial two-year licensure and $50 per two-year
period thereafter.
Proposed new §55.404(a) would specify that a person must ap-
ply for a party boat operator license by completing a form pre-
scribed by the department and paying an application fee. Else-
where in this issue of the Texas Register, the department is
proposing a rule amendment to establish an application fee of
$125 for initial two-year licensure and $50 per two-year period
thereafter. The provision is necessary to provide for a uniform
process that it is easy for the department to administer and for
the applicant to understand and navigate. The proposed new
subsection also would require the applicant to pass a written wa-
ter safety test as a condition of licensure, as required under the
provisions of H.B. 12.
Proposed new §55.404(b) would establish a two-year period of
validity for the party boat operator license. The two-year pe-
riod of validity was chosen because a shorter period of valid-
ity would create administrative burdens for the department, in-
spection personnel, and law enforcement recordkeeping, while
a longer period of validity would weaken the department’s ability
to ensure that party boat operators are in compliance with appli-
cable law. The new provision is necessary because the legisla-
ture specically charged the department with providing for public
health and safety in the rules.
Proposed new §55.404(c) would prescribe the process for re-
newal of a party boat operator license. The proposed new sub-
section would require that the holder of a party boat operator
license submit a renewal application within 60 days of the expi-
ration of the current license (accompanied by a fee of $50) and
would require re-application for all persons who fail to do so. The
new provision is necessary because the department considers
that continuous licensure is convenient for both the department
and the regulated community, but there must also be a deadline
in order to ensure that all persons operating party boats are do-
ing so under a current license.
Proposed new §55.404(d) would set forth the conditions under
which a licensee is required to obtain or may obtain a duplicate
party boat operator license, and provides for the payment of a
$50 application fee for a replacement license. The proposed
new subsection would require a person to obtain a replacement
license whenever the person changes their name or mailing ad-
dress, which is necessary so that the personal information on a
license is accurate. The new subsection also would provide for
the replacement of damaged, lost, destroyed, or stolen licenses,
which is necessary to provide a means for licensees to comply
with license possession requirements.
Proposed new §55.404(e) would specify the conditions under
which the department would refuse to issue a party boat opera-
tor license to an applicant. The proposed new subsection would
stipulate that a person is ineligible to obtain a party boat opera-
tor license if that person had been, within ve years of applica-
tion for a license, nally convicted of a violation of Penal Code,
Chapter 49, involving operation of a motorboat, or a violation of
Parks and Wildlife Code, Chapter 31, involving reckless or negli-
gent behavior or behavior that placed passengers in peril. Penal
Code, Chapter 49, governs offenses involving intoxication and
alcoholic beverages. Parks and Wildlife Code, Chapter 31, gov-
erns water safety. The department believes it is necessary to
prevent licensure of persons with recent criminal convictions in-
volving either the operation of a motorboat while intoxicated or
in such a fashion as to be a danger to passengers. The new
subsection also would prevent any person from being issued a
license if the person is prohibited from holding a similar license
in another state. The proposed new subsection is necessary
because the legislature specically charged the department with
providing for public health and safety in the rules.
Proposed new §55.405, concerning Employer/Owner Respon-
sibilities, would prescribe the obligations of persons who own a
party boat or employ persons to operate a party boat.
Proposed new §55.405(a) would prohibit the operation of any
party boat unless it has undergone and passed an annual safety
inspection conducted or authorized by the department. The
proposed new subsection is necessary because the terms of
H.B.12 require that a party boat may not be operated unless
it has passed an annual safety inspection conducted by the
department or a person under contract with the department.
Proposed new §55.405(b) would require the owner of a party
boat to obtain a minimum of $300,000 in liability insurance.
The department obtained this value by surveying similar re-
quirements in other states in order to determine a suitable
level of insurability. The proposed new subsection is necessary
because the provisions of H.B. 12 require the owner of a party
boat to obtain liability insurance in an amount established by
the commission.
Proposed new §55.405(c) prohibits the owner of a party boat
from knowingly allowing the operation of the party boat by any
person prohibited from doing so by statute or regulation, and
from training a person to operate a party boat unless the person
is employed by the owner and has passed an approved boater
safety course. The proposed new subsection is necessary be-
cause the provisions of H.B. 12 specically charge the depart-
ment with providing for public health and safety in the rules. The
department considers that is a danger to public health and safety
for the owner of a party boat to allow the operation of the party
boat by a person known to be prohibited by law from doing so.
For the same reason, the department also considers that a party
boat operator trainee should be an employee of the party boat
owner and should have the same water safety training required
of any other boat operator while being trained.
Proposed new §55.405(d) would require that a list of safety pro-
cedures be posted in a conspicuous location on a party boat
vessel at all times that paying passengers are on board. The
proposed new subsection is necessary because the provisions
of H.B. 12 require that each passenger on a party boat be pro-
vided with written and verbal safety information; the proposed
new subsection enumerates the items of greatest importance
that passengers should be aware of while they are on board.
Proposed new §55.405(e) would provide three methods for
determining the maximum number of passengers that may be
aboard a party boat. The proposed new subsection is necessary
because the provisions of H.B. 12 stipulate that a party boat may
not carry more than the maximum number of passengers the
boat may safely accommodate, as determined by the depart-
ment on inspection. The department considers that the vessel
capacity plate is one standard, but in the absence of the vessel
capacity plate, there should be some method of determining the
capacity of the vessel. Therefore, the department has decided
to employ additional methods approved by the USCG.
Proposed new §55.406, concerning Violations and Penalties, re-
capitulates the provisions of Parks and Wildlife Code, §31.127,
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which prescribes the penalties for violations of Chapter 31 or reg-
ulations adopted under the authority of Chapter 31.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the rst ve years the rule as proposed is in
effect, there will be no net scal implications to the department
as a result of enforcing or administering the rules. The pro-
posed rules are required by H.B. 12. The department does not
anticipate incurring costs in addition to those anticipated in H.B.
12. Also, the department estimates that the cost of inspections,
inspector training, and administrative overhead will be offset by
the fees collected for license and license renewal applications.
Elsewhere in this issue of the Texas Register, the department is
proposing the rule that would establish the fees for a party boat
operator license application, renewal, and replacement, as well
as the fee for an annual safety inspection of each party boat.
Although the fees are addressed in a separate rulemaking, an
analysis of the economic impact is included here to ensure a
comprehensive analysis.
There will be no scal implications for other units of state or local
government as a result of enforcing or administering the rules.
Mr. Macdonald also has determined that for each of the rst
ve years the rules as proposed is in effect, the public benet
anticipated as a result of enforcing or administering the rules as
proposed will be the enhanced health and safety of the public.
The rules will result in adverse economic costs to businesses,
microbusinesses, or persons required to comply with the rules.
Although the proposed rule would establish the specic fee
amounts, the provisions of H.B. 12 require the department
to establish the party boat operator license and the annual
inspection of party boats by the department.
Any person operating a party boat on the public inland waters of
the state will be required to obtain a party boat operator license.
Elsewhere in this issue of the Texas Register, the department is
proposing a rule amendment to establish an application fee for
the operator license of $125 for the initial application for two-year
licensure, $50 per two-year period thereafter. Additionally, the
owner of a party boat will be required to have the boat inspected
annually. Elsewhere in this issue of the Texas Register, the de-
partment is proposing a rule amendment to establish a fee of
$125 for the annual inspection. The proposed rules would also
require the owner of a party boat to maintain liability insurance
of at least $300,000. Although the license application fee and
the inspection fee are addressed in a separate rulemaking, the
economic impact of the fees is included here to ensure a com-
prehensive analysis.
Boat insurance rates are not regulated in Texas; thus there are
no required rate lings with the Texas Department of Insurance
that could be used to determine an approximate range of costs.
The average annual cost of a $300,000 liability policy is depen-
dent upon a number of variables, including the number of party
boats covered by the policy, the location, size, age, and power
type of the boat(s), ownership and operating experience, the
types of activities allowed, and size of deductible. Consultation
with persons presently operating party boats in this state indicate
that the cost of maintaining liability insurance in the amount of
$300,000 could range from $1,000 to $7,500 per year for a single
boat, depending on the factors previously mentioned; however,
the cost of insuring multiple vessels would result in a cheaper per
vessel cost. Therefore, the department has used the maximum
estimated insurance cost to prepare this analysis.
If a business employed one employee, the per vessel cost of
compliance would be $7,750 per employee for the rst year of
licensure (initial license plus inspection plus the cost of liability
insurance); $7,625 per employee for the second year of licen-
sure (annual inspection only, plus the cost of liability insurance);
and $15,375 per employee per two-year period thereafter (one
license renewal plus two annual inspections, plus the cost of lia-
bility insurance). If a business employed 20 employees, the per
vessel cost of compliance would be $387.50 per employee the
rst year (initial license plus inspection plus the cost of liability
insurance); $381.25 per employee for the second year of licen-
sure (annual inspection only plus the cost of liability insurance);
and $768.75 per employee per two-year period thereafter (one
license renewal plus two annual inspections plus the cost of li-
ability insurance). If a business employed 100 employees, the
per vessel cost of compliance would be $77.50 per employee
the rst year (initial license plus inspection plus the cost of li-
ability insurance); $76.25 per employee for the second year of
licensure (annual inspection only plus the cost of liability insur-
ance); and $153.75 per employee per two-year period thereafter
(one renewal license plus two inspections plus the cost of liabil-
ity insurance). The proposed rules would affect the smallest and
largest businesses equally, since the fee applies irrespective of
the size of the operation.
In the case of persons who obtain a party boat operator license
but do not own a party boat, the rules will result in a cost of $125
for the rst year and $50 per two-year period thereafter.
In the case of persons who own a party boat(s) and do not pay
for the party boat operator license, the rules will result in an an-
nual cost of $125 per boat for the annual safety inspection. For a
business employing one person, this will result in a cost of $125
per employee per year. For a business employing 20 persons,
this will result in a cost of $6.25 per year. For a business em-
ploying 100 persons, this will result in a cost of $1.25 per year.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as dened by Government Code, Chapter
2007, as a result of the proposed rules.
Comments on the proposed rules may be submitted to Major
Alfonso Campos, Texas Parks and Wildlife Department, 4200
Smith School Road, Austin, Texas 78744; (512) 389-4624 (e-
mail: alfonso.campos@tpwd.state.tx.us).
The new rules are proposed under the provisions of House Bill
12, §19A, enacted by the 80th Texas Legislature, which added
new Subchapter G to Parks and Wildlife Code, Chapter 31, re-
quiring the commission to adopt and enforce rules necessary to
implement that subchapter.
The proposed new rules affect Parks and Wildlife Code, Chapter
31.
§55.401. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
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(1) Livery vessel--a vessel rented out for prot under a
written contract by a vessel livery, as dened by Parks and Wildlife
Code, §31.003(8), where all responsibility and liability for operating
and provisioning the vessel is assumed by the party renting the vessel.
(2) Inland waters--all public waters of this state on the land-
ward side of the coastal waters boundary as dened in §65.3(15) of this
title (relating to Denitions).
(3) Party boat--a vessel meeting the denition of "party
boat" established in Parks and Wildlife Code, §31.171(2).
(4) Passenger--a person carried on board a party boat, but
does not include:
(A) the vessel owner or the owner’s agent;
(B) the vessel’s operator or crew members, if they have
not provided a consideration for their transportation before, during, or
after the voyage; or
(C) a person being trained for the purposes of acquiring
a party boat operator’s license.
§55.402. Applicability and Exceptions.
(a) This subchapter applies to a party boat that operates on in-
land waters of this state.
(b) The annual water safety inspection required by §55.405(a)
of this title (relating to Employer/Owner Responsibilities) is not re-
quired for a vessel that:
(1) is carrying passengers for hire; and
(2) carries a valid and current certicate of inspection is-
sued pursuant to federal law.
(c) A person is not required to obtain a party boat operator’s
license if that person possesses:
(1) a valid and current federal pilot’s or captain’s license
issued by the United States Coast Guard or other federal agency; or
(2) a valid license, issued by a state that shares a body of
water with Texas, that is substantively similar in effect and scope to the
party boat operator license required by this subchapter, provided:
(A) the issuing state allows Texas vessels to operate in
the shared waters under the same conditions; and
(B) the party boat is operated only in waters shared by
the issuing state and the state of Texas.
(d) This subchapter does not apply to:
(1) a boat that is less than 30 feet in length;
(2) a sailboat;
(3) a livery vessel; or
(4) any vessel used for training or instructional purposes
while it is not being used as a party boat.
§55.403. License Required.
(a) A person may not operate a party boat unless the person:
(1) has in the person’s immediate possession a party boat
operator’s license issued by the department;
(2) is learning to operate the party boat for the purpose of
acquiring a party boat operator’s license and:
(A) is an employee of the owner of the party boat or the
owner’s agent; and
(B) is accompanied by a holder of a party boat opera-
tor’s license issued by the department and the license holder occupies a
space beside the unlicensed operator for the purpose of giving instruc-
tion on operating the party boat.
(b) It is a defense to prosecution under subsection (a)(1) of this
section that the person charged produces in court:
(1) a party boat operator’s license that was issued to the
person and was valid when the offense was committed; or
(2) a valid license, issued by a state that shares a body of
water with Texas, that is substantively similar in effect and scope to the
party boat operator license required by this subchapter, provided:
(A) the issuing state allows Texas vessels to operate in
the shared waters under the same conditions; and
(B) the party boat is operated only in waters shared by
the issuing state and the state of Texas.
§55.404. Party Boat Operator License--General Provisions.
(a) Application.
(1) A person may apply for a party boat operator license by
submitting a completed department-supplied application to the depart-
ment, accompanied by the fee specied by Chapter 53, Subchapter A
of this title (relating to Fees).
(2) The department will not issue a party boat operator li-
cense to any person who has not passed a department-approved written
examination on safe party boat operation.
(b) Period of validity. A party boat operator license is valid for
two years from the date of issuance.
(c) Renewal.
(1) A party boat operator license may be renewed by sub-
mitting a completed department-supplied renewal application to the de-
partment within 60 days of the expiration date of the license, accom-
panied by the fee specied by Chapter 53, Subchapter A of this title
(relating to Fees).
(2) If a party boat operator license has not been renewed by
the 60th day following the expiration date of the license, it cannot be
renewed and an application for a new party boat operator license must
be completed and submitted.
(d) Replacement license.
(1) The holder of a party boat operator license who changes
name or mailing address shall submit a completed department-supplied
application for a replacement license, accompanied by the fee specied
in Chapter 53, Subchapter A of this title, by not later than the 30th day
after the date of the change.
(2) The department shall replace a damaged, destroyed,
lost, or stolen party boat operator license upon payment of the fee
specied in Chapter 53, Subchapter A of this title.
(e) Denial of license issuance.
(1) The department will not issue a party boat operator li-
cense to any person who has, within the ve-year period preceding an
application for a party boat operator license, been convicted of:
(A) a violation of Penal Code, Chapter 49 involving the
operation of a motorboat; or
(B) a violation of Parks and Wildlife Code, Chapter 31,
involving reckless or negligent behavior, or behavior that placed pas-
sengers in peril.
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(2) The department will not issue a party boat operator li-
cense to a person who is prohibited from holding an equivalent license
in another state.
§55.405. Employer/Owner Responsibilities.
(a) The owner of a party boat may not operate or allow the
operation of a boat as a party boat unless it has passed an annual water
safety inspection conducted or authorized by the department within the
previous 12 months.
(b) The owner of a party boat must maintain at least a mini-
mum of $300,000 of liability insurance from an insurer licensed to do
business in this state.
(c) The owner of a party boat may not knowingly:
(1) permit a person to operate a party boat at any time that
the person is prohibited under the provisions of this subchapter from
operating a party boat; or
(2) train a person to operate a party boat for purposes of
obtaining a party boat operator’s license unless the person is employed
by the owner and has completed a boating safety course approved by
the department. This paragraph does not apply if six or fewer passen-
gers are aboard at the time a person is being trained.
(d) The owner of a party boat shall ensure that a list of emer-
gency procedures is posted in a conspicuous location on a party boat
at all times that paying passengers are aboard the vessel. The list shall
set forth, at a minimum, procedures or instructions for the following:
(1) use of radio-telephone, if the vessel is equipped with a
radio-telephone;
(2) man overboard;
(3) re or explosion;
(4) leaks or damage control;
(5) location of personal otation devices;
(6) location of escape hatches and escape routes;
(7) abandoning ship; and
(8) location of rst-aid kit.
(e) On vessels that do not have or are not required to have a
vessel capacity plate, the passenger capacity may be determined from
the application of any one of the following formulae to the vessel:
(1) one passenger per 30 inches of rail space available to
passengers at the vessel’s sides and across the transom;
(2) one passenger per 10 square feet of deck area available
for passenger use, not including concession stands, toilets, washrooms,
companionways, or stairways; and
(3) one passenger per 18 inches of width of xed seating
area provided.
§55.406. Violations and Penalties.
A violation of any provision of this subchapter is punishable as pre-
scribed by Parks and Wildlife Code, §31.127.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 389-4775
CHAPTER 60. MAINTENANCE REVIEWS
SUBCHAPTER A. MAINTENANCE
EQUIPMENT REVIEW
31 TAC §§60.2 - 60.4
The Texas Parks and Wildlife Department proposes new §§60.2
- 60.4, concerning Maintenance Equipment Review System.
Section 18 of House Bill 12, enacted by the 80th Texas Legis-
lature (2007), amended the Parks and Wildlife Code by adding
§11.251, which requires the department to establish by rule an
equipment review system through which the department annu-
ally determines whether any of the department’s maintenance
equipment has become outdated equipment. The proposed new
rules implement the requirements of H.B. 12.
Proposed new §60.2, concerning Denitions, would set forth
the meanings of the words and terms used in the subchapter.
The denitions of "commission," "department," "department
purpose," "operational," and "replacement cost" are self-ex-
planatory.
The proposed denition of "capitalized personal property" refers
to personal property having an acquisition value of $5,000 or
more. This denition is intended to be consistent with the term
as used in reference to personal property in the State Comp-
troller’s State Property Accounting Process User’s Guide. As
required by this guide, the department systematically tracks the
acquisition and disposition of capitalized personal property. The
department may replace or otherwise acquire capitalized per-
sonal property to the extent the department has sufcient capi-
tal budget authority provided in the biennial general appropria-
tions act. Therefore, the term "capitalized personal property" is
dened to distinguish capitalized maintenance equipment from
lower cost maintenance equipment such as hand tools, various
kinds of hardware, and small-engine equipment such as push
lawn mowers, and welders, that can be more easily repaired or
replaced. The maintenance equipment review system as de-
scribed in the proposed rules would only apply to capitalized
maintenance equipment. The department will periodically evalu-
ate the system to determine if there are types of non-capitalized
maintenance equipment that should be included in the review
system.
The proposed denition of "fair market value" is based on the
denition contained in other law, specically Internal Revenue
Service regulations located at 26 C.F.R.§20.2031-1(b).
The proposed denition of "maintenance equipment" is the same
as the denition contained in Section 11.251(a)(1) as added by
H.B. 12. The denition is set out in the rule for ease of reference.
The proposed denition of "maintenance cost" is intended to in-
clude the cost of keeping a piece of maintenance equipment in
working order, but does not include the cost of routine service.
Normally, the manufacturer of any piece of equipment provides
instructions for scheduled, periodic care intended to preserve the
functionality of the equipment over its designed lifespan. The
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costs associated with routine service are part of the normal, ex-
pected and routine costs of ownership. The denition of "main-
tenance cost" is intended to address those costs over and above
those associated with routine service.
The proposed denition of "outdated equipment" is based on the
denition in §11.251(a)(2) as added by H.B. 12.
Proposed new §60.3, concerning Maintenance Equipment Re-
view System, would establish the methodology and procedures
the department will follow in determining whether capitalized
maintenance equipment is outdated and should be sold.
Proposed new §60.3(a) would require that the department pre-
pare an annual report for all capitalized maintenance equipment
in the department’s inventory. The report would indicate each
piece of equipment’s fair market value, maintenance costs, and
operational status. For each piece of equipment that is not op-
erational, the report would indicate whether it could reasonably
be made operational and whether it continues to serve the de-
partment’s purposes.
Proposed new §60.3(b) would require the department, within 60
days after completing the annual report required under subsec-
tion (a), to initiate the process to sell or otherwise dispose of out-
dated equipment that meets any of the following three criteria:
(1) the equipment is not operational and cannot reasonably be
made operational, (2) the equipment no longer serves a depart-
ment purpose, or (3) the equipment has a fair market value that is
less than the maintenance cost of the equipment and the cost to
replace the equipment is less than the annual maintenance cost
of the equipment and both sufcient funds and capital budget au-
thority are appropriated and available to replace the equipment
without unduly impairing other department operations. The third
criteria is intended to address situations in which a critical piece
of capitalized maintenance equipment is in need of signicant re-
pairs that may exceed the fair market value of the equipment, but
the repair costs are less than the cost to replace the equipment
and the agency lacks sufcient capital budget authority to re-
place the equipment without unduly impairing other department
operations. Although such a situation may not be common in the
future, such a provision will enable the department to repair and
continue using such equipment.
Proposed new §60.4, concerning Sale of Outdated Equipment,
would set forth the provisions governing the sale or disposal of
capitalized maintenance equipment the department has deter-
mined is outdated.
Proposed new §60.4(a) would require the sale or disposal of out-
dated equipment to be in accordance with applicable law.
Proposed new §60.4(b) would provide that the department may
dispose of surplus property by methods other than those de-
scribed in the rule, provided the disposal is conducted according
to applicable law. Other provisions of this rule provide for the
mandatory sale or disposition of certain maintenance equipment.
Therefore, proposed new §60.4(b) is intended to acknowledge
that there are situations in which the department is permitted,
but not required to sell or dispose of maintenance equipment.
Brenda Dille, Deputy Director of Administrative Resources, has
determined that for each of the rst ve years that the rules as
proposed are in effect, there will be no additional estimated costs
to state government as a result of enforcing or administering the
rules. The equipment review system described in the rule is re-
quired by H.B. 12; thus, the department does not anticipate in-
curring costs in addition to those anticipated in H.B. 12. Although
the department may incur costs in the form of additional staff time
associated with creating and operating the maintenance equip-
ment review system such as costs associated with recordkeep-
ing and analysis, it is anticipated that the department’s current
system of tracking capitalized equipment can be modied to pro-
duce the desired outputs without having to design or purchase
new systems and that the recordkeeping and analysis can be
handled with existing staff.
There will be no scal implications for other units of state or local
government.
Ms. Dille also has determined that for each of the rst ve years
the rules as proposed are effect, the public benet anticipated
as a result of enforcing or administering the rules as proposed
will be the establishment of system to ensure that maintenance
equipment is regularly evaluated to ensure its continued value
to the department as directed by the Texas Legislature.
There will be no adverse economic effect on small businesses,
microbusinesses, or persons required to comply with the rules
as proposed.
The department has determined that the rules will not affect local
economies; accordingly, no local employment impact statement
has been prepared.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental Rules)
does not apply to the proposed rules.
The department has determined that Government Code, Chap-
ter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rules.
Comments on the proposed rule may be submitted to Ann
Bright, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8558 (e-mail:
ann.bright@tpwd.state.tx.us).
The new sections are proposed under the authority of Section
18, House Bill 12, 80th Texas Legislature (Regular Session)
which amended Parks and Wildlife Code, Chapter 11, to add
§11.251 requiring the department by rule to establish an equip-
ment review system through which the department annually
determines whether equipment has become outdated.
The proposed new sections affect Parks and Wildlife Code,
Chapter 11.
§60.2. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Capitalized personal property--personal property hav-
ing an acquisition value of $5,000 or more.
(2) Commission--Texas Parks and Wildlife Commission.
(3) Department--Texas Parks and Wildlife Department.
(4) Department purpose--any function of the department
required or authorized by state or federal law.
(5) Fair market value--the price at which a piece of main-
tenance equipment would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or to sell and
both having reasonable knowledge of relevant facts.
(6) Maintenance cost--the annual cost to repair or other-
wise keep a piece of maintenance equipment in working order, but does
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not include routine maintenance, such as oil changes, tire replacement,
and lubrication, that are part of a scheduled regime of equipment care.
(7) Maintenance equipment--personal property owned by
the department that is used to administer, operate, preserve, repair, ex-
pand, or otherwise maintain real property, including improvements and
xtures, owned or operated by the department.
(8) Operational--the condition of being currently in use or
functionally capable of being used.
(9) Outdated equipment--maintenance equipment that:
(A) has a fair market value that is less than the mainte-
nance cost;
(B) is not operational and cannot reasonably be made
operational; or
(C) no longer serves a department purpose.
(10) Replacement cost--the cost of replacing maintenance
equipment with maintenance equipment having similar functionality.
§60.3. Maintenance Equipment Review System.
(a) For each piece of capitalized maintenance equipment in the
department’s inventory, the department shall prepare an annual report
containing the following:
(1) the fair market value;
(2) the maintenance cost for the equipment for the preced-
ing twelve months;
(3) whether the equipment is operational or can reasonably
be made operational; and,
(4) whether the equipment continues to serve a department
purpose.
(b) Within 60 days after the completion of the report described
in subsection (a) of this section, the department shall initiate the
process to sell or otherwise dispose of capitalized outdated equipment
that meets any of the following three criteria:
(1) the equipment is not operational and cannot reasonably
be made operational;
(2) the equipment longer serves a department purpose
(3) the equipment has a fair market value that is less than
the maintenance cost of the equipment and both of the following apply:
(A) The cost to replace the equipment is less than the
annual maintenance cost of the equipment;
(B) Sufcient funds and capital budget authority are ap-
propriated and available to replace the equipment without unduly im-
pairing other department operations.
§60.4. Sale of Outdated Equipment.
(a) The department shall sell or dispose of outdated equipment
identied for sale or disposition pursuant to this subchapter in accor-
dance with applicable law.
(b) The provisions of this subchapter do not prevent the de-
partment from disposing of any property as otherwise may be provided
for by law.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 389-4775
SUBCHAPTER B. MAINTENANCE
PROVIDER REVIEW
31 TAC §60.10, §60.11
The Texas Parks and Wildlife Department proposes new §60.10
and §60.11, concerning Maintenance Provider Review System.
House Bill 12, enacted by the 80th Texas Legislature, amended
the Parks and Wildlife Code by adding new §11.252, which
requires the department to establish by rule a maintenance
provider review system through which the department annually
determines whether a maintenance task performed by the
department could be performed by a third-party contractor in
a manner that is more cost-effective than that used by the de-
partment and yields a result that is equal to or greater than the
quality of the result produced by the department. The provisions
of H.B 12 require the department to contract with a third party
for the performance of any maintenance task if the department
determines that a third-party contractor could perform a main-
tenance task in a more cost-effective manner that is equal to
or greater than the quality performed by the department, and
allows the department to consider the cost of administering a
contract. The department notes that the maintenance provider
review system will track only those costs associated with main-
tenance currently performed by department personnel.
Proposed new §60.10, concerning Denitions, would set forth
the meanings of the following words and terms used in the sub-
chapter: "capitalized personal property;" "commission," "depart-
ment," "department facility," and "maintenance service."
The proposed denition of "capitalized personal property" refers
to property having an acquisition value of $5,000 or more. Since
the types of facilities that require maintenance are generally
larger items of personal property, the rule limits the types of
personal property covered by the rule to capitalized personal
property, which is personal property having an acquisition value
of $5,000 or more. This denition is intended to be consistent
with the term as used in reference to personal property in the
State Comptroller’s State Property Accounting Process User’s
Guide. The denitions of "commission" and "department" are
self-explanatory.
The proposed denition of "department facility" is intended to
identify the specic types of facilities operated by the department
that would be affected by the requirements of the subchapter,
specically, wildlife management areas, sh hatcheries, state
parks, and state historic sites. The denition is necessary be-
cause the provisions of H.B. 12 require that the maintenance
provider review system encompass the administration, opera-
tion, preservation, repair, and expansion of real property owned
or operated by the department.
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The proposed denition of "maintenance service" would include
the administration, operation, preservation, repair, and expan-
sion of capitalized personal property or real property owned or
operated by the department, and is based on the statutory de-
nition of "maintenance" in H.B. 12.
Proposed new §60.11, concerning Maintenance Provider Re-
view System, would establish the methodology and procedures
the department will follow in determining whether maintenance
activities and services should be contracted to a third party.
Proposed new §60.11(a)(1) would require the department to pre-
pare an annual report identifying the maintenance cost of per-
forming groundskeeping, janitorial services, minor repairs, and
solid waste collection and removal on each facility operated by
the department. These are the maintenance tasks that are most
commonly performed by department personnel. Also, given the
often unique nature of department facilities and for ease of im-
plementation, the report will identify the maintenance costs for
each facility. The department operates many facilities across the
state. These facilities are in urban, suburban, rural, and remote
environments. Therefore, the local cost of providing a specic
maintenance service may vary widely. The department’s intent
in structuring the review system to operate on a facility-by-facil-
ity basis is to ensure that the potential costs of third-party perfor-
mance are accurately determined at a local level.
Proposed new §60.11(a)(2) would require the annual report to
identify the cost of performing the maintenance service by the
department, the estimated cost of performing the maintenance
service by a third-party contractor (including anticipated contract
management costs), and whether the quality of the maintenance
service performed by the third party contractor will be equal to
or greater than the quality of the maintenance service performed
by the department personnel.
Proposed new §60.11(a)(3) would specify that the annual report
identify those maintenance services for which the cost of per-
forming the maintenance service by department personnel ex-
ceeds the estimated cost of performing the maintenance service
by a third party contractor (including the department’s anticipated
contract management cost) and whether the quality of the main-
tenance service performed by the third-party contractor will be
equal to or greater than the quality of the maintenance service
performed by department personnel.
Proposed new §60.11(c) would require the department, within
60 days of the annual report, to begin the process of contracting
with a third party to perform maintenance services if the annual
report reveals that the maintenance services that could be per-
formed for a price that is less than the cost the department incurs
in performing the service using department personnel, and the
quality of the third-party service is equivalent or better than that
of the department, taking into consideration the anticipated cost
to the department of administering the contract.
Mr. Steve Schroeter, Support Services Branch Head, has deter-
mined that for each of the rst ve years that the rules as pro-
posed are in effect, there will be no additional estimated costs to
state government as a result of enforcing or administering the
rules. The maintenance provider review system described in
these rules is required by H.B. 12; thus, the department does
not anticipate incurring costs in addition to those anticipated in
H.B. 12. Although the department may incur costs in the form of
additional staff time associated with the collection and analysis
of data and the preparation of the required annual report, it is
anticipated these tasks can be performed by existing staff.
If the annual report required by the rules identies efciencies or
cost-savings that may occur by contracting with a third-party to
perform maintenance services, there could be a cost savings to
the department.
There will be no scal implications for other units of state or local
government.
Mr. Schroeter also has determined that for each of the rst ve
years the rules as proposed are effect, the public benet antici-
pated as a result of enforcing or administering the rules as pro-
posed will be the establishment of system to ensure that main-
tenance activities are regularly evaluated to ensure that they are
cost effective, as directed by the Texas Legislature.
There will be no adverse economic effect on small businesses,
microbusinesses, or persons required to comply with the rules
as proposed.
The department has determined that the rules will not affect local
economies; accordingly, no local employment impact statement
has been prepared.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental Rules)
does not apply to the proposed rules.
The department has determined that Government Code, Chap-
ter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rules.
Comments on the proposed rules may be submitted to Ann
Bright, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8558 (e-mail:
ann.bright@tpwd.state.tx.us).
The new sections are proposed under the authority of Section
18, House Bill 12, 80th Texas Legislature (Regular Session)
which amended Parks and Wildlife Code, Chapter 11, to add
§11.252 requiring the department by rule to establish an equip-
ment provider review system through which the department
annually determines whether maintenance can be more cost-ef-
fectively provided by third party contractors.
The proposed new sections affect Parks and Wildlife Code,
Chapter 11.
§60.10. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Capitalized personal property--personal property hav-
ing an acquisition value of $5,000 or more.
(2) Commission--Texas Parks and Wildlife Commission.
(3) Department--Texas Parks and Wildlife Department.
(4) Department facility--a wildlife management area, sh
hatchery, state park, or state historic site operated by the Department.
(5) Maintenance service--the administration, operation,
preservation, repair, and expansion of capitalized personal property or
real property owned or operated by the department.
§60.11. Maintenance Provider Review System.
(a) Annual report.
(1) The department shall prepare an annual report on the
cost of obtaining the following maintenance services:
(A) groundskeeping and landscaping services (such as
mowing, trimming, and vegetation control and removal);
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(B) janitorial services;
(C) minor repairs; and
(D) solid waste collection, removal, and disposal ser-
vices.
(2) For each maintenance service listed in paragraph (1) of
this subsection that is performed by department personnel at the time
of the annual report, the annual report shall identify:
(A) the cost of performing the maintenance service by
department personnel for the period covered by the report;
(B) the estimated cost of performing the maintenance
service by a third-party contractor, including the department’s antici-
pated contract management costs; and
(C) whether the quality of the maintenance service per-
formed by the third-party contractor will be equal to or greater than the
quality of the maintenance service performed by department personnel.
(3) The annual report shall identify those maintenance ser-
vices that meet the following criteria:
(A) the cost of performing the maintenance service by
department personnel exceeds the estimated cost of performing the
maintenance service by a third-party contractor, including the depart-
ment’s anticipated contract management costs; and
(B) the quality of the maintenance service performed by
the third-party contractor will be equal to or greater than the quality of
the maintenance service performed by department personnel.
(b) Contract with third party. Within 60 days of completion
of the report required by subsection (a) of this section, the department
shall begin the process of contracting with a third party to perform the
maintenance services meeting the criteria listed in subsection (a)(3) of
this section.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 389-4775
PART 17. TEXAS STATE SOIL AND
WATER CONSERVATION BOARD
CHAPTER 519. TECHNICAL ASSISTANCE
SUBCHAPTER A. TECHNICAL ASSISTANCE
PROGRAM
31 TAC §519.8
The Texas State Soil and Water Conservation Board (State
Board) proposes an amendment to Title 31 of the Texas Admin-
istrative Code, Part 17, Chapter 519, Subchapter A, Technical
Assistance Program, §519.8, Eligible Pay Rates, concerning the
rate of pay that may be reimbursed to districts for technical as-
sistance provided by their personnel. Specically, this proposed
amendment establishes an increased pay rate, from $10.00 per
hour to $15.00 per hour, as a maximum that may be reimbursed
to a soil and water conservation district for technical assistance
and eliminates the yearly cap that had been imposed on total
earnings. The amendment maintains the maximum of 40 hours
that may be worked per week, but rewords the limitation. The
amendment is made so that districts may provide a pay rate that
is competitive with the general work force.
Mr. Kenny Zaijcek, Fiscal Ofcer, State Board has determined
that for the rst ve year period there will be no scal implications
for state or local government as a result of administering this
amended rule.
Mr. Zaijcek has also determined that for the rst ve year period
this amended rule is in effect, the public benet anticipated as a
result of administering this rule will be the ability of districts to hire
an adequately skilled work force necessary to provide technical
assistance to agricultural landowners and operators.
There are no anticipated costs to small businesses or individuals
resulting from this amended rule.
Comments on the proposed amendment may be submitted in
writing to Rex Isom, Executive Director, Texas State Soil and
Water Conservation Board, P.O. Box 658, Temple, Texas 76503,
(254) 773-2250 ext.231.
The amendment is proposed under the Agriculture Code of
Texas, Title 7, Chapter 201, §201.020, which authorizes the
State Board to adopt rules that are necessary for the perfor-
mance of its functions under the Agriculture Code.
No other statutes, articles, or codes are affected by this amend-
ment.
§519.8. Eligible Pay Rates.
The State Board hereby establishes a maximum pay rate [rates] of
$15.00 [$10.00] per hour not to exceed a [or $20,773 per year and]
maximum [hours per week] of 40 hours per week. With the prior ap-
proval of the State Board a district may exceed the maximum pay rate
or maximum hours per week. Expenditures for wages or salaries that
are above the maximum pay rate or expenditures for hours over the
maximum hours per week will not otherwise be eligible for reimburse-
ment.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
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PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY
CHAPTER 1. ORGANIZATION AND
ADMINISTRATION
SUBCHAPTER I. FEES FOR COPIES OF
RECORDS
37 TAC §1.125
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Department of Public Safety or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Public Safety proposes the repeal of
§1.125, concerning Fees For Copies Of Accident Records. Re-
peal of the section is necessary due to the transfer of the pow-
ers and duties for accident reports from the Texas Department of
Public Safety (TxDPS) to the Texas Department of Transporta-
tion (TxDOT).
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the repeal is in effect there will
be no scal implications to state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the repeal is in effect the public benet antic-
ipated as a result of enforcing the repeal will be to inform the
public of the transfer of the powers and duties for accident re-
ports from TxDPS to TxDOT. There is no anticipated adverse
economic effect on individuals, small businesses, or micro-busi-
nesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.
Comments on the repeal may be submitted to Monica Ogilvie,
Staff Attorney, Driver License Division, Texas Department of
Public Safety, P.O. Box 4087, Austin, Texas 78773-0300, (512)
424-5231.
The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work; and S.B. 766, Acts 2007, 80th Legislature, Regular
Session.
Texas Government Code, §411.004(3) and S.B. 766, Acts 2007,
80th Legislature, Regular Session are affected by this proposal.
§1.125. Accident Records Bureau Fees.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 20,
2007.
TRD-200704344
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
37 TAC §1.127
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Department of Public Safety or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Public Safety proposes the repeal of
§1.127, concerning Fees for Search for Record. Repeal of the
section is necessary due to the section having been superseded
by the Public Information Act.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the repeal is in effect there will
be no scal implications to state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst ve-
year period the repeal is in effect the public benet anticipated as
a result of enforcing the repeal will be current and updated rules.
There is no anticipated adverse economic effect on individuals,
small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.
Comments on the repeal may be submitted to Monica Ogilvie,
Staff Attorney, Driver License Division, Texas Department of
Public Safety, P.O. Box 4087, Austin, Texas 78773-0300, (512)
424-5231.
The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work.
Texas Government Code, §411.004(3) is affected by this pro-
posal.
§1.127. Fees for Search for Record.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 20,
2007.
TRD-200704345
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
CHAPTER 3. TEXAS HIGHWAY PATROL
SUBCHAPTER A. CRASH INVESTIGATIONS
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37 TAC §§3.1 - 3.9
The Texas Department of Public Safety proposes to amend
§§3.1 - 3.9, concerning Crash Investigations. Amendments to
the title and sections of Subchapter A are necessary in order to
update terminology. Due to a nationwide industry standard, the
word "accident" is changed to "crash." Additional amendments
to the sections are necessary in order to correct a reference
to statute and to change the name of the division within the
department responsible for investigating and reporting crashes.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rules are in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst ve-
year period the rules are in effect the public benet anticipated as
a result of enforcing the rules will be current and updated rules.
There is no adverse economic impact anticipated for individuals,
small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to these rules. Accordingly, the
department is not required to complete a takings impact assess-
ment regarding these rules.
Comments on the proposal may be submitted to Major David
Baker, Texas Department of Public Safety, Texas Highway Patrol
Division, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2115.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work; and Texas Government Code, §411.006(4),
which provides the director with the authority to adopt rules, sub-
ject to commission approval, considered necessary for the con-
trol of the department.
Texas Government Code, §411.004(3), and §411.006(4) are af-
fected by this proposal.
§3.1. Responsibility and Reporting.
(a) Ofcers of the department are charged with the responsibil-
ity of investigation and properly reporting rural motor vehicle crashes
[accidents] occurring upon public highways or other ways or places
open to the use of the public without regard as to severity of the crash
[accident].
(b) Ofcers of the department will, insofar as practicable,
make an on-the-scene investigation and properly report rural motor
vehicle crashes [accidents] of which they are made aware.
§3.2. Establishing Priority in Crash [Accident] Investigation.
Simultaneous crashes [accidents] reported. In the event an ofcer is no-
tied of more than one crash [accident] at about the same time discre-
tion will be exercised as to the priority of investigation. Consideration
will be given to factors such as severity of crash [accident], highway
blockage, failure to stop and render aid, amount of trafc at location,
potential for the crash [accident] to become worse, danger of re or
explosion, and any other information that is available.
§3.3. Classication of Hit-and-Run Crashes [Accidents] as Felony
or Misdemeanor.
Classication of crashes [accidents] for severity of offense committed.
The following injuries to persons involved in crashes [accidents] will
be deemed sufcient for the ling of felony charges:
(1) death;
(2) incapacitating injury;
(3) nonincapacitating injury or minor visible injury.
§3.4. Crashes [Accidents] and Violations--Private Ways and Places.
(a) Department interpretations. Department interpretations of
territorial applicability of this Act are as follows.
(1) Law applies--ways--reportable but safety responsibility
does not apply:
(A) business-owned access way, road, or street open to
the public;
(B) hotel and motel driveway;
(C) hospital, airport, arena, cemetery, etc., driveways
not restricted;
(D) nonresidential roads on military bases where the
state has jurisdiction;
(E) oil lease and irrigation roads open to the public;
(F) private school not restricted; and
(G) lling station driveways.
(2) Law does not apply--ways--not reportable:
(A) residential driveways--includes single unit, duplex,
and apartment;
(B) farm and ranch roads not open to the public;
(C) restricted roads on military bases or on roads where
jurisdiction has not been ceded;
(D) posted roads--restricted by signs or barricades;
(E) loading dock areas;
(F) car repair areas; or
(G) racetracks.
(3) Law applies--parking areas--reportable but safety re-
sponsibility does not apply:
(A) areas provided for customers by a business;
(B) state-owned (all government-owned) where public
parking is committed;
(C) free parking lots;
(D) drive-in customer parking;
(E) private schools;
(F) hospital, airport, arena, cemetery, etc., when no fee
is charged;
(G) shopping center; or
(H) hotel, motel, where parking is done by customers.
(4) Law does not apply--not reportable:
(A) private residence garages--single unit, duplex, and
apartment;
(B) business areas exclusively for employees--includes
governmental, also commercial--where fee is charged;
(C) drive-in theaters;
(D) motor vehicle sale lots; or
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(E) garage storage and repair areas.
(b) Guide. If the owner or person in control of the way or
area does not intend to be open for public use, then this Act has no
application.
(c) Investigation. In investigating crashes [accidents] coming
within the provisions of this Act, the investigating ofcer will follow
regular crash [accident] investigation procedure as though the crash
[accident] occurred on a rural highway.
(d) Trafc law violations applicable on private ways and park-
ing areas. The interpretation of the department is that the groups of
offenses enumerated herein are the only trafc offenses applicable to
privately owned access ways and parking areas:
(1) Texas Transportation Code, Chapter 550 and Section
545.401 [Civil Statutes, Article 6701d, §§38-51]; and
(2) trafc offense not limited to a public highway by
statute.
§3.5. Crash [Accident] Investigation Information.
Release of information. Members of the department will release infor-
mation to those persons or agencies having a legitimate interest in a
crash [an accident] or incident, to the extent of that interest, including
but not necessarily limited to:
(1) drivers and passengers and their representatives such as
insurance adjusters, attorneys, friends, or relatives who are attending to
the affairs of a crash [an accident] victim;
(2) owners of vehicles or other damaged property or their
representatives;
(3) employer or employee of a crash [an accident] victim;
(4) news media;
(5) interested government agencies;
(6) prosecutors; or
(7) courts.
§3.6. Crash [Accident] Investigation Policy.
(a) Responsibility. The Texas Highway Patrol [trafc law en-
forcement] division of the department is assigned the responsibility of
investigating and properly reporting crashes [accidents] involving mo-
tor vehicles which occur outside the city limits of an incorporated city
upon a public road, highway, or other way or place open to the use of
the public.
(b) Investigating and reporting. Upon notication of such
crash [accident], ofcers of the department will, insofar as practicable,
make an on-the-scene investigation and properly report the results
of their investigation without regard to the severity of the crash
[accident].
(c) Crashes [Accidents] in cities.
(1) The department will not investigate motor vehicle
crashes [accidents] which occur in cities except in emergencies or
where prior arrangements have been approved.
(2) Any commissioned member of the department who wit-
nesses or comes upon a motor vehicle trafc crash [accident] within the
city limits will notify local ofcers and turn all information and con-
trol of the investigation over to them as soon as possible. Pending the
arrival of the local ofcers, such department members will seek to pro-
tect the scene, render rst aid or summon medical aid, detain involved
drivers when necessary, and take any other action immediately needed
for the public safety for which he has been trained and is equipped to
perform.
§3.7. Denitions and Classications.
The "Manual on Classication of Motor Vehicle Trafc Crashes [Ac-
cidents] in Texas," effective January 1, 1983, and as it may hereafter
be modied as administratively necessary, containing denitions and
examples based on Texas Civil Statutes and the "Manual on Classi-
cation of Motor Vehicle Trafc Crashes [Accidents]" (American Na-
tional Standards Institute D16.1) as amended, published by the Na-
tional Safety Council, is adopted as the source of denitions and clas-
sications of crashes [accidents] involving motor vehicles in Texas,
except as hereinafter provided. The latest edition of said manual is
available for inspection at the headquarters of the Texas Department
of Public Safety headquarters, 5805 North Lamar Boulevard, Austin,
Texas 78752.
(1) To maintain uniformity with crash [accident] records
statistics maintained by the US Department of Transportation and the
majority of other states, only those deaths that occur within 30 days
after a motor vehicle crash [accident] and result from such crash [acci-
dent] will be counted as motor vehicle trafc crash [accident] fatalities.
(2) Motor vehicle trafc crash [accident] statistics for each
calendar year will be closed on the last day of February of the following
year.
§3.8. Reporting by Involved Drivers.
(a) Reports required from drivers involved in motor vehicle
crashes [accidents] will be submitted on the driver’s condential crash
[accident] report, commonly known as the blue form.
(b) The driver’s condential crash [accident] report effective
January, 1986, and as it may hereafter be modied as administratively
necessary is adopted by reference and lists sufciently detailed infor-
mation regarding involvement in a trafc crash [accident]. Copies of
this form are available for inspection at the headquarters of the Texas
Department of Public Safety, 5805 North Lamar Boulevard, Austin,
Travis County, Texas 78752.
§3.9. Reporting by Investigating Ofcers.
(a) Reports required will be submitted on the Texas Peace Of-
cers Crash [Accident] Report and the Commercial Motor Vehicle Sup-
plement to the Texas Peace Ofcers Crash [Accident] Report by of-
cers who investigate motor vehicle crashes [accidents] and will be in
accordance with Department of Public Safety publication, Instructions
to Police Ofcers for Reporting Crashes [Accidents].
(b) The Texas Peace Ofcers Crash [Accident] Report effec-
tive September 1993 and the Commercial Motor Vehicle Supplement
to the Texas Peace Ofcers Crash [Accident] Report effective January
1991, and as they may hereafter be modied as administratively nec-
essary, are adopted by reference and list sufciently detailed informa-
tion regarding investigation of a trafc crash [accident]. Copies of the
reports are available for inspection at the headquarters of the Texas
Department of Public Safety, 5805 North Lamar Boulevard, Austin,
Travis County, Texas 78773.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 20,
2007.
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TRD-200704340
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
37 TAC §3.10
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Department of Public Safety or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Public Safety proposes to repeal
§3.10, concerning DWI Accident Response Cost Recov-
ery--Billing for Services. Repeal of the section is necessary
because the department has discontinued the Billing for Ser-
vices process.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the repeal is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst ve-
year period the repeal is in effect the public benet anticipated as
a result of enforcing the repeal will be current and updated rules.
There is no adverse economic impact anticipated for individuals,
small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.
Comments on the repeal may be submitted to Major David
Baker, Texas Department of Public Safety, Texas Highway
Patrol Division, P.O. Box 4087, Austin, Texas 78773-0500, (512)
424-2115.
The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work; and Texas Government Code, §411.006(4), which
provides the director with the authority to adopt rules, subject
to commission approval, considered necessary for the control of
the department.
Texas Government Code, §411.004(3), and §411.006(4) are af-
fected by this proposal.
§3.10. DWI Accident Response Cost Recovery--Billing for Services.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 20,
2007.
TRD-200704341
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
SUBCHAPTER D. TRAFFIC SUPERVISION
37 TAC §3.52
The Texas Department of Public Safety proposes to amend
§3.52, concerning Police Trafc Supervision on Interstate High-
ways in Cities of Over 50,000 Population. Amendment to the
section is necessary because the name of the division was
changed from Trafc Law Enforcement to Texas Highway Patrol
due to some reorganization within the department.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the public benet anticipated
as a result of enforcing the rule will be current and updated rules.
There is no adverse economic impact anticipated for individuals,
small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.
Comments on the proposal may be submitted to Major David
Baker, Texas Department of Public Safety, Texas Highway Patrol
Division, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2115.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work; and Texas Government Code, §411.006(4),
which provides the director with the authority to adopt rules, sub-
ject to commission approval, considered necessary for the con-
trol of the department.
Texas Government Code, §411.004(3), and §411.006(4) af-
fected by this proposal.
§3.52. Police Trafc Supervision on Interstate Highways in Cities of
Over 50,000 Population.
Police trafc activities. Local agencies will be encouraged to conduct
all police trafc supervision activities on all interstate highways within
their jurisdiction.
(1) Ofcers of the department will not be routinely as-
signed trafc supervision duties on these sections of the interstate
systems. Ofcers will handle major dangerous violations they observe
while traveling such sections, but will refrain from taking routine
enforcement action.
(2) There are occasions when it may become highly desir-
able for units to be routinely assigned to an interstate system within a
city of more than 50,000 population.
(3) Requests for permission to assign units to these systems
should be submitted through channels to the Ofce of Chief of Texas
Highway Patrol [Trafc Law Enforcement].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Ofce of the Secretary of State on September 20,
2007.
TRD-200704342
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
SUBCHAPTER J. PROTECTION OF STATE
BUILDINGS AND GROUNDS
37 TAC §3.144
The Texas Department of Public Safety proposes to amend
§3.144, concerning Emergency Evacuations. Amendments to
the section are necessary in order to correct an error in the title
of the section and to correct the name of the state agency which
the department is required to notify in case of an evacuation.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the public benet anticipated
as a result of enforcing the rule will be current and updated rules.
There is no adverse economic impact anticipated for individuals,
small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.
Comments on the proposal may be submitted to Major David
Baker, Texas Department of Public Safety, Texas Highway Patrol
Division, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2115.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; Texas Government Code, §411.006(4), which
provides the director with the authority to adopt rules, subject
to commission approval, considered necessary for the control of
the department; and Texas Government Code, §411.062, which
authorizes the department to adopt rules relating to the security
of persons and property within the Capitol Complex.
Texas Government Code, §§411.004(3), 411.006(4), and
411.062 are affected by this proposal.
§3.144. Emergency Evacuations [Evaluations].
(a) Evacuation order. The commander of the Capitol Regional
Command Ofce, or the ranking department ofcer on duty, may or-
der evacuation of all or any part of the Capitol Building or other state
buildings in the event of a re, bomb threat, or any other threat to life
and/or property. In the event of a potentially harmful situation at the
Capitol Building which does not pose an imminent threat to the health
or safety of the occupants and visitors nor to the buildings or grounds
themselves, the department shall inform the board and take such action
as approved by the board.
(b) Floor managers. A oor manager shall be appointed for
each oor in each state building in the Capitol Complex. Occupying
state agencies shall make their appointments in cooperation with the
Highway Patrol Service and with other agencies and these oor man-
agers shall assist Highway Patrol Service in clearing the buildings dur-
ing emergency evacuations.
(c) Use of elevators. No elevators shall be used during an
emergency evacuation except to transfer handicapped persons from ar-
eas to be evacuated to places of safety and only then with the approval
of a member of the Highway Patrol Service or a re ofcial.
(d) Evacuation of building oors. No one shall be allowed on
oors to be evacuated during the period of the threat except depart-
ment ofcers, oor managers, and duly authorized peace ofcers and
remen.
(e) Readmission to evacuated areas. A department ofcer
shall give the all-clear signal and permit readmission to the evacuated
areas only when the threat has passed.
(f) Notication. In all instances enumerated in subsection (a)
of this section, the Fire and Safety Ofce of the State Preservation
Board [Building and Procurement Commission] will immediately be
notied by the Capitol Regional Command Ofce and should be rep-
resented at the scene.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 20,
2007.
TRD-200704343
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 424-2135
PART 7. TEXAS COMMISSION




The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, by amending in §211.1, De-
nitions, the denitions of "active," "background investigation,"
"basic licensing course," "chief administrator," "contract jail,"
"endorsement," "experience," "hearings examiner," "jailer," "li-
cense," "reserve," "successful completion," and "training hours."
The denitions were amended for clarication. Subsection (b)
is amended to reect the effective date for these proposed
changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result of
administering the amended section.
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The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by clarifying the denitions and the rules
promulgated by the Commission.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, Chapter 1701, §1701.151, General Powers
of Commission; Rulemaking Authority.
No other code, article, or statute is affected by this adoption.
§211.1. Denitions.
(a) The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.
(1) Academic provider--A school, accredited by the South-
ern Association of Colleges and Schools and the Texas Higher Educa-
tion Coordinating Board, which has been approved by the commission
to provide basic licensing courses.
(2) Academic alternative program--A program for college
credit offered by a training provider recognized by the Southern Asso-
ciation of Colleges and Schools and the Higher Texas Education Board,
authorized by the commission to conduct preparatory law enforcement
training as part of a degree plan program, and consisting of commis-
sion-approved curricula.
(3) Accredited college or university--An institution of
higher education that is accredited or authorized by the Southern
Association of Colleges and Schools, the Middle States Association of
Colleges and Schools, the New England Association of Schools and
Colleges, the North Central Association of Colleges and Schools, the
Northwest Commission on Colleges and Universities, or the Western
Association of Schools and Colleges.
(4) Active--A license issued by the commission that meets
the current requirements of licensure and training as determined by the
Commission.[, including those legislatively required.]
(5) Agency--A law enforcement unit or other entity,
whether public or private, authorized by Texas law to appoint a person
licensed or certied by the commission.
(6) ALJ or Administrative law judge-- See "Hearings Ex-
aminer" dened below.
(7) Alternative delivery--A learning event characterized by
a separation of place or time between the instructor and student, the
students, and/or the student and learning resources; and in which the
interaction between these is conducted through one or more media.
(8) Appointed--Elected or commissioned by an agency as
a peace ofcer, reserve or otherwise selected or assigned to a position
governed by the Occupations Code, Chapter 1701, without regard to
pay or employment status.
(9) Background investigation--A pre-employment back-
ground investigation that is designed to satisfy: [May include:]
(A) that an applicant is in compliance with all minimum
standards for employment, and
(B) that an applicant is screened out, who, based on
their past history or other relevant information, is found to be unsuit-
able for the position in question.
(C) The background investigation consists of a report
that documents, but is not limited to the following:
(i) A review of all previous law enforcement em-
ployment, including contacting all former law enforcement employers,
(ii) [(A)] an investigation looking specically at a
person’s dependability; integrity; initiative; situational reasoning abil-
ity; self-control; writing skills; reading skills; oral communications
skills; interpersonal skills; and physical ability; and
(iii) [(B)] a report that documents an investigation
into an applicant’s suitability for licensing and appointment which in-
cludes: biographical data; scholastic data; employment data; criminal
history data; interviews with references, supervisors, and other people
who have knowledge of the person’s abilities, skills, and character; and
a summary of the investigator’s ndings and conclusions regarding the
applicant’s moral character and suitability.
(10) Basic licensing course-- Any current commission de-
veloped course that is required before an individual may be licensed by
the commission. [The courses include: Peace, Academic Alternative
and County Corrections.]
(11) Basic peace ofcer course--The current commission
developed course(s) required for licensing as a peace ofcer, taught at
a licensed law enforcement academy in accordance with commission
requirements.
(12) Certied copy--A true and correct copy of a document
or record certied by the custodian of records of the submitting entity.
(13) Chief administrator--The head or designee of a law
enforcement agency [an agency].
(14) Commission--The Texas Commission on Law En-
forcement Ofcer Standards and Education.
(15) Commissioned--Has been given the legal power to act
as a peace ofcer or reserve, whether elected, employed, or appointed.
(16) Commissioners--The nine commission members ap-
pointed by the governor and, where appropriate, the ve ex-ofcio
members.
(17) Contract jail--A correctional facility, operated by a
county, municipality or private vendor, operating under a contract
with a county or municipality, to house inmates convicted of offenses
committed against the laws of another state of the United States, as
provided by Texas Government Code, §511.0092[§511.092].
(18) Contractual training provider--A law enforcement
agency, a law enforcement association, or alternative delivery trainer
that conducts specic education and training under a contract with the
commission.
(19) Convicted--Has been adjudged guilty of or has had a
judgment of guilt entered in a criminal case that has not been set aside
on appeal, regardless of whether:
(A) the sentence is subsequently probated and the per-
son is discharged from probation;
(B) the charging instrument is dismissed and the person
is released from all penalties and disabilities resulting from the offense;
(C) the cause has been made the subject of an expunc-
tion order; or
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(D) the person is pardoned, unless the pardon is ex-
pressly granted for subsequent proof of innocence.
(20) Court-ordered community supervision--Any court-or-
dered community supervision or probation resulting from a deferred
adjudication or conviction by a court of competent jurisdiction. How-
ever, this does not include supervision resulting from a pretrial diver-
sion.
(21) Distance education--The enrollment and study with an
educational institution, which provides lesson materials prepared in a
sequential and logical order for study by students on their own.
(22) Duty ammunition-- Ammunition required or permit-
ted by the agency to be carried on duty.
(23) Endorsement-- An ofcial document stating that an in-
dividual has met the minimum training standards appropriate to the
type of examination sought as determined by the Commission.
(24) Executive director--The executive director of the
commission or any individual authorized to act on behalf of the
executive director.
(25) Experience--Includes each month, or part thereof,
served as a peace ofcer, reserve, jailer, [or] telecommunicator, or
federal ofcer. Credit may, at the discretion of the executive director,
be awarded for relevant experience from an out-of-state agency.
(26) Firearms--Any handgun, shotgun, precision rie, pa-
trol rie, or fully automatic weapon that is carried by the individual
ofcer in an ofcial capacity.
(27) Firearms prociency-- Successful completion of the
annual rearms prociency requirements.
(28) Field training program--A program intended to facil-
itate a transition from the academic setting to the performance of the
general duties of the appointing agency.
(29) Governing body resolution--A formal expression or
action by a governing body authorizing a particular act, transaction,
appointment, intention, or decision.
(30) Hearings examiner [or Judge]--An administrative law
judge appointed by the chief administrative law judge of the State
Ofce of Administrative Hearings pursuant to the Texas Government
Code, Ch. 2003, or a person appointed by the executive director to
conduct administrative hearings for the commission.
(31) High school diploma--High school diploma is a doc-
ument issued by a school district or a school accredited by the Texas
Private School Accreditation Commission verifying that the recipient
has successfully completed the course of study prescribed by the school
district and accepted by the Texas Education Agency.
(32) Individual--A human being who has been born and is
or was alive.
(33) Jailer--A person employed or appointed as a jailer un-
der the provisions of the Local Government Code, §85.005, or Gov-
ernment Code §511.0092 [§511.092].
(34) Killed in the line of duty--A Texas peace ofcer killed
as a directly attributed result of a personal injury sustained in the line
of duty.
(35) Law--Including, but not limited to, the constitution or
a statute of this state, or the United States; a written opinion of a court
of record; a municipal ordinance; an order of a county commissioners’
court; or a rule authorized by and lawfully adopted under a statute.
(36) Law enforcement academy--A school operated by a
governmental entity that has been licensed by the commission, which
may provide basic licensing courses and continuing education.
(37) Law enforcement automobile for training--A vehicle
equipped to meet the requirements of an authorized emergency vehicle
as identied by Transportation Code Secs. 546.003 and 547.702.
(38) Lesson plan--Detailed guides from which an instruc-
tor teaches. The plan includes the goals, specic content and subject
matter, performance or learning objectives, references, resources, and
method of evaluating or testing students.
(39) License--A license[, certicate, registration, permit,
or other form of authorization] required by law or a state agency rule
that must be obtained by an individual to engage in a particular busi-
ness.
(40) Licensee--An individual holding a license issued by
the commission.
(41) Line of duty--Any lawful and reasonable action,
which a Texas peace ofcer is required or authorized by rule, condition
of employment, or law to perform. The term includes an action by the
individual at a social, ceremonial, athletic, or other function to which
the individual is assigned by the individual’s employer.
(42) Moral character--The propensity on the part of a per-
son to serve the public of the state in a fair, honest, and open manner.
(43) Ofcer--A peace ofcer or reserve.
(44) Patrol rie-- Any magazine-fed repeating rie with
iron/open sights or with a frame mounted optical enhancing sighting
device, 3 power or less, that is carried by the individual ofcer in an
ofcial capacity.
(45) Peace ofcer--A person elected, employed, or ap-
pointed as a peace ofcer under the Code of Criminal Procedure,
Article 2.12, or under other statute.
(46) Placed on probation--Has received an adjudicated, un-
adjudicated or deferred adjudication probation for a criminal offense.
(47) POST--State or federal agency with jurisdiction sim-
ilar to that of the commission, such as a peace ofcer standards and
training agency.
(48) Precision rie--Any rie with a frame mounted optical
sighting device greater than 3 power that is carried by the individual
ofcer in an ofcial capacity.
(49) Proprietary training contractor--An approved training
contractor operated for a prot.
(50) Public security ofcer--A person employed or ap-
pointed as an armed security ofcer by this state or a political
subdivision of this state. The term does not include a security ofcer
employed by a private security company that contracts with this state
or a political subdivision of this state to provide security services for
the entity.
(51) Reactivate--To make a license issued by the commis-
sion active after at least a two-year break in service.
(52) Resigned/Terminated--an explanation of the cir-
cumstances under which the individual resigned (retired, honorably
discharged), was terminated (dishonorably discharged, generally
discharged), or other (killed in the line of duty, died, or disabled) in
accordance with §1701.452.
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(53) Reinstate--To make a license issued by the commis-
sion active after disciplinary action or after expiration of a license due
to failure to obtain required continuing education.
(54) Renew--Continuation of an active license issued by
the commission.
(55) Reserve--A person appointed as a reserve law en-
forcement ofcer under the provisions of the Local Government Code,
§85.004, §86.012, [or] §341.012, or §60.0775.
(56) Self-assessment--Completion of the commission cre-
ated process, which gathers information about a training or education
program.
(57) SOAH--The State Ofce of Administrative Hearings.
(58) Successful completion--A minimum [result] of:
(A) 70 percent or better; or
(B) C or better; or
(C) pass, if offered as pass/fail.
(59) Telecommunicator--A dispatcher or other emergency
communications specialist appointed under or governed by the provi-
sions of the Occupations Code, Chapter 1701.
(60) Texas peace ofcer--For the purposes of eligibility
for the Texas Peace Ofcers’ Memorial, an individual who had been
elected, employed, or appointed as a peace ofcer under Texas law;
an individual appointed under Texas law as a reserve peace ofcer,
a commissioned deputy game warden, or a corrections ofcer in a
municipal, county, or state penal institution, a federal law enforcement
ofcer or special agent performing duties in this state, including those
ofcers under Article 2.122, Code of Criminal Procedure, or any other
ofcer authorized by Texas law.
(61) Training coordinator--An individual, appointed by a
commission-recognized training provider, who meets the requirements
of §215.9.
(62) Training cycle--A 48-month period as established by
the commission. Each training cycle is composed of two contiguous
24-month units.
(63) Training hours--Classroom[Actual classroom] or dis-
tance education hours reported in one-hour increments.
(64) Training program--An organized collection of various
resources recognized by the commission for providing preparatory
or continuing training. This program includes, but is not limited
to, learning goals and objectives, academic activities and exercises,
lesson plans, exams, skills training, skill assessments, instructional
and learning tools, and training requirements.
(65) Training provider--A governmental body, law en-
forcement association, alternative delivery trainer, or proprietary entity
credentialed by the commission to provide preparatory or continuing
training for licensees or potential licensees.
(66) Verication (veried)--The conrmation of the cor-
rectness, truth, or authenticity of a document, report, or information
by sworn afdavit, oath, or deposition.
(b) The effective date of this section is March 1, 2008. [June
1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.19
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §211.19. Subsection (d) is
amended to require law enforcement agencies to keep on le
signed and dated printouts of applications and forms submitted
via TCLEDDS and in a format readily accessible to the Com-
mission. Subsection (g) is amended to reect the effective date
for these proposed changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result of
administering the amended section.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by requiring validated information in paper
format in addition to electronic.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.153, Reports From Agencies and
Schools.
No other code, article, or statute is affected by this proposal.
§211.19. Forms and Applications.
(a) On applications or other forms required by the commis-
sion, the applicant or the individual on whose behalf the form is being
submitted is responsible for reviewing the entire document and any at-
tachments to attest to the accuracy and truthfulness of all information
on and attached to the document.
(b) A person who fails to comply with the standards set forth
in these rules shall not accept the issuance of a license and shall not
accept any appointment.
(c) If an application is found to be false or untrue, any license
or certicate issued to the applicant by the commission will be subject
to cancellation and recall.
(d) Agencies must keep on le and in a format readily acces-
sible to the commission a copy of the documentation required by the
commission. If the form or application is submitted via TCLEDDS,
the agency must keep on le, and in a format readily accessible to the
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commission, a signed and dated printout of the electronically submit-
ted form or application.
(e) An agency must retain required records for a minimum of
ve years after the licensee’s termination date with that agency.
(f) An agency must report to the commission any failure to
appoint an individual in the reported capacity within 30 days of the re-
ported date of appointment. Such report must be made in the currently
prescribed commission format for termination.
(g) The effective date of this section is March 1, 2008. [March
1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.23
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, by amending §211.23, Date of
Licensing or Certication, by striking certication from the title.
Proposed amendments to subsections (a) and (b) have been
made to clarify the rule stating the date of a licensee’s ofcial li-
cense date through the Commission. Subsection (d) is amended
to reect the effective date for these changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will
no scal implications as a result of administering the amended
section.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by clarifying and simplifying the licensing
process.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.151, General Powers of Commis-
sion; Rulemaking Authority; §1701.301, License Required;
§1701.302, Certain Elected Law Enforcement Ofcers; License
Required; §1701.303, License Application; Duties of Appointing
Entity; and §1701.307, Issuance of License.
No other code, article, or statute is affected by this proposal.
§211.23. Date of Licensing [or Certication].
(a) If an application is required, the date of licensing is the
day that proof of all required standards is received and accepted by the
commission. [, or certication, will be either the receipt date or the
acceptance date of the application, whichever is later:]
[(1) the receipt date is the day the completed application
is received by the commission and will be used if the commission has
already received proof before that date that the applicant has met the
required standards; and]
[(2) the acceptance date is the day proof of all required
standards is received and accepted by the commission and will be used
if no application is required.]
(b) A person is licensed [or certied] by the commission on
the date of acceptance of the application for licensing. [such act by the
commission whether or not:]
[(1) any physical document has been or ever is issued; or]
[(2) the person has such physical document in his posses-
sion.]
(c) Any such document may expire or be cancelled, surren-
dered, suspended, revoked, deactivated, or otherwise invalidated.
Mere possession of the physical document does not necessarily mean
that the person:
(1) currently holds, has ever held, or has any of the powers
of the ofce indicated on the document; or
(2) still holds an active, valid license or certicate.
(d) The effective date of this section is March 1, 2008. [March
1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.25
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, by amending §211.25, Date
of Appointment. The rule is amended and sets out the proce-
dure for which the date of appointment of a peace ofcer or
county jailer is determined for calculating service time and for
prociency certicates. Subsections (a) and (b) are eliminated
specically to provide clarity and guidance for maintaining
licensee record accuracy. New subsection (b) is amended to
reect the effective date for these proposed changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will be
some scal implications as a result of administering the amended
section. The Commission will be charged with reviewing appli-
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cations and accompanying documentation as a result of this pro-
posed amendment.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by ensuring that peace ofcer and county
jailers meet or exceed the minimum standards for licensure.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.152, Rules Relating to Hiring Date of
Peace Ofcer.
No other code, article, or statute is affected by this proposal.
§211.25. Date of Appointment.
[(a) To determine experience for purposes of prociency cer-
tication, the commission must use the date of appointment.]
[(b) A person is licensed only if that person still holds a li-
cense that has not expired or been cancelled, surrendered, suspended,
revoked, deactivated, or otherwise invalidated.]
(a) [(c)] If a proper report of appointment is received by the
commission for the appointment as a peace ofcer and/or county jailer,
the commission shall [must] accept the date of appointment that is re-
ported to the commission by the appointing agency.
(b) [(d)] The effective date of this section is March 1, 2008.
[March 1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.27
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to
§211.27, concerning Reporting Responsibilities of Individuals.
Subsection (e) is added to require a report from any licensee
who enters the military after licensing and receives a dishon-
orable discharge. Subsection (f) is amended to reect the
effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by identifying ofcers that no longer meet
the standards.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.153, Reports From Agencies and
Schools.
No other code, article, or statute is affected by this proposal.
§211.27. Reporting Responsibilities of Individuals.
(a) When a licensee is arrested, charged, or indicted for a crim-
inal offense above the grade of Class C misdemeanor or for any Class
C misdemeanor involving the duties and responsibilities of ofce or
family violence, that person must report such fact to the commission in
writing within 30 days, including the name of the arresting agency, the
style, court, and cause number of the charge or indictment, if any, and
the address to which notice of any commission action will be mailed.
(b) A person to whom this section applies must also report to
the commission the nal disposition of the criminal action within 30
days of the effective date of the disposition.
(c) A licensee must report any name change to the commission
within 30 days.
(d) A licensee must report to the commission a permanent
mailing address other than an agency address and must report to the
commission any change within 30 days.
(e) A licensee must report all subsequent DD214’s to the Com-
mission indicating any military discharge other than under honorable
or general-under-honorable conditions within 30 days.
(f) [(e)] The effective date of this section is March 1, 2008.
[June 1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704432
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Timothy Braaten
Executive Director
Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.28
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes new §211.28, concern-
ing Responsibility of a Law Enforcement Agency to Report an
Arrest of a Peace Ofcer or County Jailer. The new rule sets out
the procedure for which the arrest of a peace ofcer or county
jailer is reported by an arresting agency. This rule is created
specically to provide notication to the Commission of the ar-
rest of a peace ofcer or county jailer if such fact is discovered
by an arresting agency.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some scal implications to state government as a result of
administering the section. The Commission will be charged with
reviewing notications and accompanying documentation as a
result of this new rule. There will be no scal implication to local
government.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by ensuring that peace ofcer and county
jailers meet or exceed the minimum standards for licensure.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The new section is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The new rule as proposed is in compliance with Texas Occupa-
tions Code, §1701.202, Complaints.
No other code, article, or statute is affected by this proposal.
§211.28. Responsibility of a Law Enforcement Agency to Report an
Arrest of a Peace Ofcer or County Jailer.
(a) When a peace ofcer or county jailer is arrested for a crim-
inal offense above the grade of Class C misdemeanor or for any Class
C misdemeanor involving the duties and responsibilities of ofce or
family violence, the chief administrator of an arresting agency or their
designee must report such fact to the commission in writing within 30
business days of the arrest, including:
(1) the name, date of birth and Personal Identication
Number (PID), or social security number of the licensee (if available);
(2) the name, address, and telephone number of the arrest-
ing agency;
(3) the date and nature of the arrest;
(4) the arresting agency incident, booking, or arrest num-
ber; and
(5) the name, address, and telephone number of the court
in which such charges are led or such arrest is led.
(b) The effective date of this section is March 1, 2008.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §211.29
The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §211.29, concerning Responsibilities of Agency Chief Ad-
ministrators. Subsection (e) is amended to include TCLEOSE
PID number. Subsection (f) is amended by H.B. 2445, which
requires the chief administrator of a law enforcement agency to
report to the Commission within 7 business days the departure
of a licensee that resigned or was terminated. Subsections
(i) and (j) requires a chief administrator of a law enforcement
agency to notify the Commission of their appointment as admin-
istrator and to notify the Commission of their departure of that
respective position. Subsection (k) is amended to reect the
effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some scal implications to state government as a result of
administering the section. There will be no scal implication to
local government.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by ensuring that law enforcement adminis-
trators adhere to statutes and commission rules in the adminis-
tration of their duties.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
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Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.303, License Application; Duties of
Appointing Entity, and Amended §1701.452, Employment Ter-
mination Report.
No other code, article, or statute is affected by this proposal.
§211.29. Responsibilities of Agency Chief Administrators.
(a) An agency chief administrator is responsible for making
any and all reports and submitting any and all documents required of
that agency by the commission.
(b) An agency appointing a person who does not hold a com-
mission license must le an application for the appropriate license with
the commission.
(c) Before an agency appoints any licensee to a position requir-
ing a commission license it shall complete the reporting requirements
of Texas Occupations Code §1701.451.
(d) An agency shall notify the commission, electronically or
in writing, within 30 working days, when it receives information that a
person under appointment with that agency has been arrested, charged,
indicted, or convicted for any offense above a Class C misdemeanor, or
for any Class C misdemeanor involving the duties and responsibilities
of ofce or family violence.
(e) Except in the case of a commission error, an agency that
wishes to report a change to any information within commission les
about a licensee shall do so in a request to the commission, containing:
(1) the licensee’s name and social security number
TCLEOSE or PID number;
(2) the requested change; and
(3) the reason for the change.
(f) An agency must notify the commission, electronically or
in writing, following the requirements of Texas Occupations Code
§1701.452 within 7 business [30] days, when a person under appoint-
ment with that agency resigns or is terminated.
(g) An agency chief administrator must comply with orders
from the commission regarding the correction of a report of resigna-
tion/termination or request a hearing from SOAH.
(h) Line of duty deaths shall be reported to the commission in
current peace ofcers’ memorial reporting formats.
(i) An individual who is appointed or elected to the position
of the chief administrator of a law enforcement agency shall notify the
Commission of the date of appointment and title, through a form pre-
scribed by the Commission within 30 business days of such appoint-
ment.
(j) An individual who vacates an appointed or elected position
of the chief administrator of a law enforcement agency shall notify the
Commission of the date the position was terminated, through a form
prescribed by the Commission within 7 business days of vacating that
position.
(k) [(i)] The effective date of this section is March 1, 2008.
[June 1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
CHAPTER 215. TRAINING AND
EDUCATIONAL PROVIDERS AND RELATED
MATTERS
37 TAC §215.5
The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §215.5, concerning Contractual Training. Subsection (a) is
amended to identify a propriety training contractor. Subsection
(d) is added in order to allow for a distance education contrac-
tual provider type and identies the requirements for distance
education courses. The inspection requirements of subsec-
tion (g)(3) is amended to allow for different types of training
providers. The reporting requirements of subsection (g)(3) is
also amended to reect the revised deadline for reporting to the
Commission. Subsection (j) is amended to reect the effective
date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result
of these amendments as the distance education requirements
were already in place.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by allowing differing inspection require-
ments for providers and decreasing the reporting time.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
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Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.251, Training Programs; Instructors.
No other code, article, or statute is affected by this proposal.
§215.5. Contractual Training.
(a) The commission may, at the discretion of the executive di-
rector, enter into a contract with a law enforcement agency, a law en-
forcement association, [or] alternative delivery trainer, or proprietary
training contractor to conduct training for licensees.
(b) Any such contract is limited to those terms expressly in-
cluded in the contract or incorporated by reference and must be dated
[and]:
(1) on the currently prescribed commission format;
(2) signed by the executive director;
(3) signed by the chief administrator or head of the spon-
soring organization; and
(4) signed by the training coordinator responsible for the
administration of that training.
(c) A contract may approve a specic course(s) and the num-
ber of times it will be offered. These contracts are for a stated period
of time, or ve [two] years, whichever is less, but may be terminated
within 10 days by written notice on the part of either party to the con-
tract. A contract may incorporate by reference a law, rule, or any other
document, however, any waiver, exception, or deletion must be ex-
pressed.
(d) A contract to provide distance education courses may be
approved if the contractual training provider:
(1) submits a request in accordance with the commission’s
Distance Education Guidelines before the course is offered. The com-
mission may charge a cost recovery fee for reviewing these submis-
sions.
(2) ensures that each course will have one or more sponsors
assigned, who shall be responsible both for the conduct of the course,
and for proctoring any examination during the course.
(3) ensures that the student, without the use of deceitful
means, completes each required unit, and receives a passing grade on
any examination, course work, or evaluation required by the lesson
guide or learning objectives.
(4) ensures that the student’s assigned work is corrected,
graded, and reviewed by qualied instructors. Corrected assignments
are returned to the student via an exchange that provides a personalized
student-teacher relationship.
(e) [(d)] The executive director may terminate a contract if
no training is conducted within each calendar year unless the chief ad-
ministrator has petitioned the executive director for a waiver, and the
waiver has been granted. The executive director may suspend a con-
tract, until compliance, for any violation of its terms or of any commis-
sion rule or law. Any party may terminate, upon written notice to all
other parties, received by either the executive director, the coordinator,
or any other named person or ofce.
(f) [(e)] The applicant for a training provider contract must
provide a comprehensive needs assessment to the executive director
justifying the need for a contract. The needs assessment must include
at a minimum:
(1) the names of the licensed academies located in the
council of governments or regional planning commission area of the
applicant;
(2) a description of the existing law enforcement training
programs in the area;
(3) what specic training need(s) are to be addressed by the
proposed contract; and
(4) the number and types of courses that will be offered
during the rst quarter of the executed contract;
(g) [(f)] If the commission determines that the needs assess-
ment justies a contract, the chief administrator of the contractual train-
ing provider must:
(1) appoint and maintain an advisory board as required by
law and rule;
(2) follow the current requirements set by its advisory
board;
(3) select a training facility that meets any [all] inspection
requirements identied in §215.3, as determined by the commission;
(4) select any instructional material, equipment, or re-
sources necessary for the course(s);
(5) forward for approval, upon the executive director’s re-
quest, at least one copy of the learning objectives of each course cov-
ered by the contract;
(6) appoint and maintain the appointment of a training co-
ordinator;
(7) ensure the training coordinator discharges any respon-
sibilities required by law, rule, or contract, including §215.9; and
(8) report in writing to the commission within 30 days:
(A) any change in chief administrator;
(B) any change in training coordinator;
(C) any substantial failure to meet commission rules
and standards;
(D) any rule violation by it or by its training coordina-
tor, instructors, or advisory board;
(E) when non-compliance with ADA or any other fed-
eral or state requirements is discovered; or
(F) any change in provider name, physical location,
mailing address, electronic mail address, or telephone number.
(h) [(g)] By entering into any such contract the commission
approves specic training which will be fully credited to each licensee,
unless:
(1) the training was not conducted in compliance with the
contract; or
(2) the advisory board, training coordinator or instructor
substantially failed to discharge any responsibility required by com-
mission rule; [,] or
(3) the credit was claimed by deceitful means.
(i) [(h)] Once the contract has been executed, the contractual
trainer may be evaluated periodically by the commission as determined
by the executive director. The evaluation may be accomplished by
commission staff or by training professionals selected and trained by
the executive director.
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(j) [(i)] The effective date of this section is March 1, 2008.
[June 1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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37 TAC §215.17
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Commission on Law Enforcement Ofcer Standards and Ed-
ucation or in the Texas Register ofce, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes the repeal of §215.17,
concerning Distance Education. The guidelines for distance ed-
ucation will be incorporated into §215.5, concerning Contractual
Training in order to allow for a distance education contractual
provider type.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result of
the incorporation of this rule into §215.5.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by clearly identifying a distance education
provider type.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The repeal is proposed under Texas Occupations Code, Chap-
ter 1701, §1701.151, General Powers of the Commission; Rule-
making Authority, which authorizes the Commission to promul-
gate rules for administration of this chapter.
The repeal as proposed is in compliance with Texas Occupations
Code, §1701.251, Training Programs; Instructors.
No other code, article, or statute is affected by this proposal.
§215.17. Distance Education.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 217. LICENSING REQUIREMENTS
37 TAC §217.1
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code by amending §217.1, Minimum
Standards for Initial Licensure. Subsection (a) is amended for
clarication purposes. Subsection (a)(1)(A) - (C) are amended
for clarication of the rule and to be aligned with §215.15, En-
rollment Standards and Training Credits. Subsection (j) corrects
the month from January to September. Subsection (n) removes
the re-issuance of temporary jailer licenses. Subsection (o) is
amended to reect the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
some scal implications as a result of administering the sec-
tion. The Commission will be required to review applications that
are submitted as well as maintain records for each individual li-
censee.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect there will be no
anticipated economic cost to large, small, or micro businesses
as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by ensuring that peace ofcers, county jail-
ers, temporary jailers, and public security ofcers meet or ex-
ceed the minimum standards for initial licensure.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.301, License Required; §1701.307,
Issuance of License; and §1701.309, Age Requirement.
No other code, article, or statute is affected by this proposal.
§217.1. Minimum Standards for Initial Licensure.
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(a) The commission shall issue a peace ofcer, county jailer,
temporary jailer, or public security ofcer license to an applicant who
meets the following standards:
(1) minimum educational requirements:
(A) a high school diploma; or
(B) a high school equivalency certicate and evidence
of successful completion of at least 12 hours from an institution of
higher education with at least a 2.0 grade point average on a 4.0 scale;
or
(C) an honorable discharge from the armed forces of
the United States after at least 24 months of active duty service.
[(A) has passed a general educational development
(GED) test indicating high school graduation level;]
[(B) is a high school graduate; or]
[(C) has 12 semester hours credit from an accredited
college or university.]
(2) age requirements:
(A) for peace ofcers and armed public security of-
cers, is:
(i) 21 years of age, or
(ii) 18 years of age if the applicant has received an
associate’s degree or 60 semester hours of credit from an accredited
college or university, or
(iii) has received an honorable discharge from the
armed forces of the United States after at least two years of active ser-
vice;
(B) for jailers is 18 years of age;
[(2) for peace ofcers and armed public security ofcers,
is 21 years of age, or 18 years of age if the applicant has received an
associate’s degree or 60 semester hours of credit from an accredited
college or university or has received an honorable discharge from the
armed forces of the United States after at least two years of active ser-
vice; for jailers is 18 years of age;]
(3) is ngerprinted and is subjected to a search of local,
state and U.S. national records and ngerprint les to disclose any crim-
inal record;
(4) community supervision history:
(A) has not ever [have] been on court-ordered commu-
nity supervision or probation for any criminal offense above the grade
of Class B misdemeanor, or a Class B misdemeanor within the last ten
years from the date of the court order; but
(B) the commission may approve the application of a
person who received probation or court-ordered community supervi-
sion for a Class B misdemeanor at least ve (5) years prior to applica-
tion if an agency administrator sufciently demonstrates in writing with
supporting documentation that mitigating circumstances exist with the
case and with the individual applying for licensure, and that the public
interest would be served by reducing the waiting period;
(5) is not currently under indictment for any criminal of-
fense;
(6) conviction history:
(A) has not ever been convicted of an offense above the
grade of a Class B misdemeanor, or a Class B misdemeanor within the
last ten years; but
(B) the commission may approve the application of a
person who was convicted for a Class B misdemeanor at least ve
(5) years prior to application if an agency administrator sufciently
demonstrates in writing with supporting documentation that mitigat-
ing circumstances exist with the case and with the individual applying
for licensure, and that the public interest would be served by reducing
the waiting period;
(7) has never been convicted of any family violence of-
fense;
(8) is not prohibited by state or federal law from operating
a motor vehicle;
(9) is not prohibited by state or federal law from possessing
rearms or ammunition;
(10) has been subjected to a background investigation and
has been interviewed prior to appointment by representatives of the
appointing authority;
(11) has been examined by a physician, selected by the ap-
pointing or employing agency, who is licensed by the Texas Medical
Board. The physician must be familiar with the duties appropriate to
the type of license sought and appointment to be made. The appointee
must be declared in writing by that professional within 180 days before
the date of appointment by the agency to be:
(A) physically sound and free from any defect which
may adversely affect the performance of duty appropriate to the type
of license sought; and
(B) show no trace of drug dependency or illegal drug
use after a physical examination, blood test, or other medical test; and
(C) for the purpose of meeting the requirements for ini-
tial licensure, an individual’s satisfactory medical exam that is con-
ducted as a requirement of a basic licensing course may remain valid
for 180 days from the individual’s date of graduation from that acad-
emy, if accepted by the appointing agency;
(12) has been examined by a psychologist, selected by the
appointing or employing agency, who is licensed by the Texas State
Board of Examiners of Psychologists. The psychologist must be fa-
miliar with the duties appropriate to the type of license sought and ap-
pointment to be made. This examination may also be conducted by a
psychiatrist. The appointee must be declared in writing by that profes-
sional to be in satisfactory psychological and emotional health to serve
as the type of ofcer for which the license is sought within 180 days be-
fore the date of appointment by the agency. The examination must be
conducted pursuant to professionally recognized standards and meth-
ods:
(A) the commission may allow for exceptional circum-
stances where a licensed physician performs the evaluation of psycho-
logical and emotional health. This requires the appointing agency to
request in writing and receive approval from the commission, prior to
the evaluation being completed; and
(B) the examination may be conducted by a qualied
psychologist exempt from licensure by the Psychologist Certication
and Licensing Act, Section 22, who is recognized under exceptional
circumstances; [and]
(C) for the purpose of meeting the requirements for ini-
tial licensure, an individual’s satisfactory psychological exam that is
conducted as a requirement of a basic licensing course may remain
valid for 180 days from the individual’s date of graduation from that
academy, if accepted by the appointing agency;
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(13) has not been discharged from any military service un-
der less than honorable conditions including, specically;
(A) under other than honorable conditions;
(B) bad conduct;
(C) dishonorable; or
(D) any other characterization of service indicating bad
character;
(14) has not had a commission license denied by nal order
or revoked;
(15) is not currently on suspension, or does not have a vol-
untary surrender of license currently in effect;
(16) meets the minimum training standards and passes the
commission licensing examination for each license sought;
(17) has not violated any commission rule or provision of
Occupations Code, Chapter 1701; and
(18) is a U.S. citizen.
(b) A person who fails to comply with the standards set forth
in this section shall not accept the issuance of a license and shall not
accept any appointment. If an application for licensure is found to be
false or untrue, it is subject to cancellation or recall.
(c) For the purposes of this section, the commission will con-
strue any court-ordered community supervision, probation or convic-
tion for a criminal offense to be its closest equivalent under the Texas
Penal Code classication of offenses if the offense arose from:
(1) another penal provision of Texas law; or
(2) a penal provision of any other state, federal, military or
foreign jurisdiction.
(d) A classication of an offense as a felony at the time of
conviction will never be changed because Texas law has changed or
because the offense would not be a felony under current Texas laws.
(e) An agency must retain records required under this section
for a minimum of ve years after the licensee’s termination date with
that agency. These records must be maintained in a format readily ac-
cessible to the commission.
(f) An agency must report to the commission any failure to
appoint an individual in the reported capacity within 30 days of the re-
ported date of appointment. Such report must be made in the currently
prescribed commission format for termination.
(g) A person must successfully complete the minimum train-
ing required for the license sought:
(1) training for the peace ofcer license consists of:
(A) the current basic peace ofcer course; or
(B) successful completion of a commission recognized,
POST developed, basic law enforcement training course, to include:
(i) out of state licensure or certication; and
(ii) submission of the current eligibility application
and fee; or
(C) as an alternative to the current basic peace ofcer
course taken at a licensed academy, the commission may approve an
academic alternative program that is part of a degree plan program and
consists of the commission-approved transfer curriculum, the commis-
sion-approved peace ofcer sequence courses, and after September 1,
2003, at least an associate’s degree;
(2) training for the jailer license consists of the current ba-
sic county corrections course(s);
(3) training for the public security ofcer license consists
of the current basic peace ofcer course;
(4) passing any examination required for the license sought
prior to the expiration of the endorsement, and
(5) the licensing application must be submitted to the com-
mission by a law enforcement or other appointing agency in the com-
pleted application format currently prescribed by the commission for
the license sought.
(h) The commission shall issue a peace ofcer or jailer license
to any person who is otherwise qualied for that license, even if that
person is not subject to the licensing law or rules by virtue of election
or appointment to ofce under the Texas Constitution.
(i) A sheriff who rst took ofce on or after January 1, 1994,
must be licensed by the commission not later than two years after taking
ofce.
(j) A constable who rst took ofce on or after September
[January] 1, 1985, must be licensed by the commission not later than
two years after taking ofce. A constable taking ofce after August 30,
1999, must be licensed by the commission not later than 270 days after
taking ofce.
(k) The commission may issue a provisional license, consis-
tent with Occupations Code §1701.311, to an agency for a person to
be appointed by that agency. An agency must submit all required ap-
plications currently prescribed by the commission and all required fees
before the individual is appointed. Upon the approval of the applica-
tion, the commission will issue a provisional license.
(l) A provisional license is issued in the name of the applicant;
however, it is issued to and shall remain in the possession of the agency.
Such a license may neither be transferred by the applicant to another
agency, nor transferred by the agency to another applicant.
(m) A provisional license may not be reissued and expires:
(1) 12 months from the original appointment date;
(2) on leaving the appointing agency;
(3) on the date the holder fails the peace ofcer licensing
examination for the third time; or
(4) on failure to comply with the terms stipulated in the
provisional license approval.
(n) A temporary jailer license [may not be reissued and] ex-
pires:
(1) 12 months from the original appointment date;
(2) on completion of training and passing of the jailer li-
censing examination; or
(3) on the date the holder fails the jailer licensing exami-
nation for the third time.
(o) The effective date of this section is March 1, 2008.
[September 1, 2007.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 21,
2007.
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37 TAC §217.3
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code by amending §217.3, Application
for License and Initial Report of Appointment. Subsection (b) is
amended to ensure that the rule is compliant with statute lan-
guage. Subsection (g) is amended to reect the effective date
for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will no
scal implications as a result of administering the section.
The Commission has determined that for each year of the rst
ve years the amendment as proposed will be in effect there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed amendment. There will
be no cost to individuals who are required to comply with the rule
as proposed.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by ensuring that emergency telecommuni-
cators application will be approved prior to appointment.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.405 Telecommunicators.
No other code, article, or statute is affected by this proposal.
§217.3. Application for License and Initial Report of Appointment.
(a) An agency appointing an individual who does not hold a
commission license must le an application for the appropriate license
with the commission. The application must be approved with a license
issuance date before the individual is appointed or commissioned. The
application must be completed, signed, and led with the commission
by the agency’s chief administrator or designee.
(b) Except for an agency that has 20 or fewer employees or
an agency that provides less than 24-hours-a-day service, an agency
appointing an individual as a temporary emergency telecommunicator
must le an application with the commission. [The application must be
approved with an appointment date before the individual is appointed.]
The application must be completed, signed, and led with the commis-
sion by the agency’s chief administrator or designee.
(c) An application for a license or initial report of appointment
must be submitted in an application format currently accepted by the
commission.
(d) An agency that les an application for licensing must keep
on le and in a format readily accessible to the commission a copy of
the documentation necessary to show each licensee appointed by that
agency met the minimum standards for licensing, including weapons
prociency for peace ofcers.
(e) An agency must retain records required under subsection
(d) of this section for a minimum of ve years after the licensee’s ter-
mination date with that agency. The records must be maintained in a
format readily accessible to the commission.
(f) An agency which submits an application for an individual
must report to the commission any failure to appoint that individual in
the reported capacity within 30 days of the reported date of appoint-
ment. Such report must be made in a currently accepted commission
format that reports termination.
(g) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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37 TAC §217.7
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code by amending §217.7(c)(1) and
§217.7(c)(2) and adding language which requires a law enforce-
ment agency to keep on le documentation that complies with
§1701.451 of the Texas Occupations Code. Subsection (g) is
amended to reect amendments to the Texas Occupations Code
that requires the law enforcement agencies to submit the F-5
Employment Termination Report to the Commission and to the
licensee within 7 business days after the date of separation.
Subsection (i) is amended to reect the effective date for these
changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for each year of the rst
ve years the amendment as proposed will be in effect there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed amendment. There will
be no cost to individuals who are required to comply with the rule
as proposed.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by requiring law enforcement agencies to
maintain documentation of thorough background checks on law
enforcement ofcers.
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Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of the
Commission; Rulemaking Authority, which authorizes the Com-
mission to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, Amended §1701.451 Preemployment
Request for Employment Termination Report and Submis-
sion of Background Check Conrmation Form, and Amended
§1701.452 Employment Termination Report.
No other code, article, or statute is affected by this proposal.
§217.7. Reporting the Appointment and Termination of a Licensee.
(a) Before hiring or appointing a licensee, an agency shall con-
tact the commission, electronically or in writing, to determine whether
the commission has employment history records on that individual. If
employment history records exist, then the agency shall contact the pre-
vious employing agency(ies) in writing to request employment infor-
mation. [to comply with the reporting requirements of Texas Occupa-
tions Code, §1701.451.]
(b) In order to receive information and/or a copy of the ter-
mination form from employment history records regarding the reasons
for resignation or termination, the inquiring agency must request the
information in writing on the agency’s letterhead. The request must be
signed by the agency chief administrator or designee. The request must
be accompanied by a commission form that authorizes release of that
information. This form must be signed and sworn to by the individual
who is the subject of the report.
[(b) A commission member or other individual may not re-
lease the contents of a report or statement submitted unless the request
meets the requirements of Subchapter J, Texas Occupations Code,
Chapter 1701. The commission is not liable for civil damages for
providing information contained in a report or statement maintained
by the commission under Subchapter J if the commission released the
information as prescribed by Subchapter J.]
(c) An agency that appoints an individual who already holds a
valid, active license appropriate to that position must notify the com-
mission of such appointment not later than 30 days after the date of
appointment. The appointing agency must have on le documenta-
tion that the licensee is compliant with weapons qualication accord-
ing to §217.21 within the last 12 months. Before the law enforcement
agency may hire a person licensed under this chapter, the agency head
or designee must: [This notication must be made in the currently pre-
scribed commission format that reports appointment. This format must
be completed, and led with the commission by the agency’s chief ad-
ministrator.]
(1) make a written request to the commission for any em-
ployment termination report regarding the person that is maintained by
the commission; and
(2) submit to the commission on a form prescribed by the
commission conrmation that the agency;
(A) conducted in the prescribed by the commission a
criminal background check regarding the person;
(B) obtained the individual’s written consent on a form
prescribed by the commission for the agency to view the person’s em-
ployment records;
(C) obtained from the commission all records relevant
for employment on the individual, that is maintained by the commis-
sion; and
(D) contacted each of the individual’s previous law en-
forcement employers.
(d) Before appointing a licensee whose license has expired,
an agency shall ensure that the individual meets the current minimum
standards for licensure.
(e) If the appointment is made after a 180-day break in service,
the agency must have the following on le and readily accessible to the
commission:
(1) a new criminal history check by name, sex, race and
date of birth from both TCIC and NCIC;
(2) a new declaration of psychological and emotional
health;
(3) a new declaration of lack of any drug dependency or
illegal drug use; and
(4) one completed applicant ngerprint card or, pending re-
ceipt of such card, an original sworn, notarized afdavit by the appli-
cant of his or her complete criminal history; such afdavit to be main-
tained by the agency while awaiting the return of completed applicant
ngerprint card; and
(5) for peace ofcers, weapons qualication according to
§217.21 within the last 12 months.
(f) An agency must retain records kept under this section for
a minimum of ve years after the licensee’s termination date with that
agency. The records must be maintained in a format readily accessible
to the commission.
(g) When an individual licensed by the commission resigns
from appointment or employment with an agency or if an individual’s
appointment or employment is terminated for any reason, the agency
shall submit a report to the commission in the currently prescribed com-
mission format that reports resignation or termination, including all
emergency telecommunicators. The report shall be submitted within
7 business [30] days following the date of resignation or termination.
If a licensee has led a timely grievance or appeal within the person-
nel policies of the agency, the agency shall not be required to le the
F-5 until all administrative remedies have been exhausted. The report
shall include an explanation of the circumstances under which the in-
dividual resigned, was terminated, or other and one of the following
designations: retired, honorably discharged, dishonorably discharged,
generally discharged, killed in the line of duty, died, or disabled. The
agency shall provide the individual who is the subject of the report a
copy of the report within 7 business days after the date of separation.
The individual may submit a petition to the commission to contest the
information included in the report not later than the 30th day after they
receive a copy of the report. They must also submit a copy of the peti-
tion to the law enforcement agency.
(h) A report or statement submitted under this section is ex-
empt from disclosure under the Public Information Act, Chapter 552,
Government Code, unless the individual resigned or was terminated
due to substantiated incidents of excessive force or violations of the
law other than trafc offenses, and is subject to subpoena only in a ju-
dicial proceeding.
(i) The effective date of this section is March 1, 2008. [June
1, 2007.]
PROPOSED RULES October 5, 2007 32 TexReg 7021
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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37 TAC §217.8
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to
§217.8, concerning Contesting an Employment Termination Re-
port in accordance with Texas Occupations Code §1701.4525.
This amendment changes subsection (e) by transferring the
burden of proof by preponderance of the evidence from the
individual requesting a hearing for a correction of report to
the chief administrative ofcer of the law enforcement agency.
Subsection (f) amends language from proposal for decision to
nal order. Subsection (j) is amended to reect the effective
date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, this change
will benet the public by holding law enforcement agencies re-
sponsible by providing good information to prospective hiring law
enforcement agency administrators of a licensee.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, Amended §1701.4525, Request for Correc-
tion of Report; Administrative Penalty; Hearing; Appeal.
No other code, article, or statute is affected by this proposal.
§217.8. Contesting an Employment Termination Report.
(a) A person who is the subject of an employment termination
report described in §217.7(g) [of this subchapter] is entitled to le a pe-
tition contesting information included in the employment termination
report. The petition for correction of the report must be led with the
executive director and a copy must be served on the law enforcement
agency.
(b) A petition described in subsection (a) of this section must
be received by the executive director not later than the 30th day after the
person receives a copy of the report, and must be accompanied by any
evidence offered by the person in support of the requested correction.
(c) The law enforcement agency may submit rebutting evi-
dence not later than the 20th day after the agency receives a copy of
the petition.
(d) Upon review of the petition and any rebutting evidence of-
fered by the law enforcement agency, the executive director may either:
(1) recommend that the commission order the chief admin-
istrative ofcer of the law enforcement agency to correct the report; or
(2) refer the dispute to the State Ofce of Administrative
Hearings.
(e) A proceeding conducted pursuant to subsection (d)(2) of
this section is a contested case under Chapter 2001, Government Code.
The parties to the proceeding shall be the person contesting the em-
ployment termination report, the chief administrative ofcer of the law
enforcement agency, and the executive director. The chief administra-
tive ofcer of the law enforcement agency [The person contesting the
employment termination report] shall have the burden of proof by a
preponderance of the evidence. Following the contested case hearing,
the administrative law judge shall issue a nal order on the petition
[proposal for decision to the commission].
(f) Any party to a proceeding described in subsection (e) of
this section may le exceptions to the administrative law judge’s nal
order [proposal for decision] in accordance with State Ofce of Ad-
ministrative Hearings rules and procedures [section 223.11(b) of this
title].
(g) A nal order issued by the commission under subsection
(d)(1) of this section, or after a hearing described in subsection (e) of
this section is enforceable by the commission pursuant to Chapter 1701,
Texas Occupations Code and Chapter 2001, Government Code.
(h) A nal order issued by the commission under subsection
(d)(1) of this section, or after a hearing described in subsection (e) of
this section is appealable in accordance with Chapter 2001, Govern-
ment Code.
(i) A chief administrative ofcer of a law enforcement agency
who fails to comply with a nal order issued by the commission under
subsection (d)(1) of this section, or after a hearing described in sub-
section (e) of this section is subject to disciplinary action pursuant to
Chapter 1701, Texas Occupations Code, and Chapter 223 of this title.
(j) The effective date of this section is March 1, 2008 [June 1,
2006].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704440
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Timothy Braaten
Executive Director
Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §217.11
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to
§217.11, concerning Legislatively Required Continuing Educa-
tion for Licensees. Amendments to subsection (e) eliminate
language regarding civil process, and placing the language
in §217.15 and new subsection (e) to include the legislatively
mandated training requirements for police chiefs that is currently
located in the Education Code. This amendment would also
include a change addressing training for elected and appointed
constables. This change is necessary to ensure that Commis-
sion rules remain in compliance with statutory requirements.
Subsection (o) is amended to reect the effective date for these
changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some scal implications to state government as a result of
administering the section. The Commission will be charged with
reviewing applications and accompanying documentation as a
result of this amendment. There will be no scal implication to
local government.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some benet to the public by enabling the chief administra-
tors of municipal police departments, and elected and appointed
constables ready access to commission rules pertaining to the
legislatively mandated training that they must attend.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of the Commission;
Rulemaking Authority, which authorizes the Commission to pro-
mulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.354, Continuing Education for Deputy
Constables, and §1701.3545, Initial Training and Continuing Ed-
ucation for Constables.
No other code, article, or statute is affected by this proposal.
§217.11. Legislatively Required Continuing Education for Licensees.
(a) Each agency that appoints or employs peace ofcers, re-
serve law enforcement ofcers, jailers, or public security ofcers shall
provide each peace ofcer, reserve law enforcement ofcer, jailer, or
public security ofcer it appoints or employs a continuing education
program at least once every 24 month unit of a training cycle.
(b) The legislatively required continuing education program
for individuals licensed as peace ofcers shall consist of 40 hours of
training every 24 month unit of a training cycle. This rule does not limit
the number of hours of continuing education an agency may provide to
each peace ofcer, reserve law enforcement ofcer, jailer, or public
security ofcer it appoints or employs.
(c) Part of the legislatively required peace ofcer training must
include the curricula and learning objectives developed by the commis-
sion, to include:
(1) civil rights, racial sensitivity, and cultural diversity dur-
ing each current training cycle;
(2) the recognition and documentation of cases that involve
child abuse or neglect, family violence, sexual assault, issues concern-
ing sex offender characteristics during each current training cycle. If an
agency chief administrator determines these subjects to be inconsistent
with the peace ofcer’s assigned duties, the chief administrator may
substitute other training determined to be consistent with the ofcer’s
assigned duties and report the substitution to the commission; and
(3) supervision issues for each peace ofcer appointed to
their rst supervisory position, this training must be completed within
24 months following the date of appointment as a supervisor.
(d) Individuals licensed as reserve law enforcement ofcers,
jailers, or public security ofcers shall meet the requirements in sub-
section (c)(1) of this section.
(e) For appointed or elected constables:
(1) An individual appointed or elected to that individual’s
rst position as constable must complete at least 40 hours of initial
training for new constables in accordance with Texas Occupations
Code, §1701.3545(c).
(2) Each constable must complete at least 40 hours of
continuing education in accordance with Texas Occupations Code,
§1701.3545(b), each 48-month period.
(f) [(e)] Each constable and deputy constable shall also com-
plete a 20 hour course of training in civil process during each current
training cycle. [The commission may waive the requirement for civil
process training if:]
[(1) the constable requests a waiver for the deputy consta-
ble based on a representation that the deputy constable’s duty assign-
ment does not involve civil process responsibilities; or]
[(2) the constable or deputy constable requests a waiver be-
cause of hardship and the commission determines that a hardship ex-
ists.]
(g) For individuals appointed as "chief" or "police chief" of a
police department:
(1) A newly appointed or elected police chief shall com-
plete the initial training program for new chiefs not later than the sec-
ond anniversary of that individual’s appointment or election as chief.
(2) Each police chief must receive at least 40 hours of con-
tinuing education provided by the Bill Blackwood Law Enforcement
Management Institute, as per §96.641, Education Code, each 24-month
period.
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(h) [(f)] The commission shall provide adequate notice to
agencies and licensees of impending non-compliance with the legisla-
tively required continuing education.
(i) [(g)] The chief administrator of an agency that has licensees
who are in non-compliance shall, within 30 days of receipt of notice
of non-compliance, submit a report to the commission explaining the
reasons for such non-compliance.
(j) [(h)] The commission may suspend or deny renewal of a
license for failure to complete the legislatively required continuing ed-
ucation program at least once every training unit.
(k) [(i)] The commission may take action against a licensee
for failure to complete the required training in either or both of the 24
month units within a training cycle.
(l) [(j)] Individuals licensed as peace ofcers shall complete
the legislatively required continuing education program required under
this section beginning in the rst complete 24 month unit immediately
following the date of licensing.
(m) [(k)] All peace ofcers must meet all continuing education
requirements except where exempt by law.
(n) [(l)] Licensees who have met the current legislatively re-
quired continuing education will have their license(s) automatically re-
newed on the last day of the training unit.
(o) [(m)] The effective date of this section is March 1, 2008.
[December 1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §217.15
The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §217.15, concerning Waiver of Legislatively Required Con-
tinuing Education. Subsections (e)(1) and (e)(2) are added
to include a waiver for civil process for deputy constables.
Subsection (h) is added to reect the effective date of these
changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there be will
some scal implications to state government as a result of ad-
ministering the section. The Commission will be charged with
reviewing applications and accompanying documentation as a
result of this amendment. There will be no scal implication to
local government.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by clarifying rules and including
procedures for deputy constables.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of Commission;
Rulemaking Authority, which authorizes the Commission to
promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.351, Continuing Education Required
for Peace Ofcers.
No other code, article, or statute is affected by this proposal.
§217.15. Waiver of Legislatively Required Continuing Education.
(a) The executive director may waive the legislatively required
continuing education for a licensee, as required by the Occupations
Code, Chapter 1701, if the licensee demonstrates the existence of mit-
igating circumstances justifying the licensee’s failure to obtain the leg-
islatively required continuing education.
(b) Mitigating circumstances are dened as:
(1) catastrophic illness or injury that prevents the licensee
from performing active duty for longer than 12 months; or
(2) active duty with the armed forces of the United States,
or a reserve component of the armed forces of the United States for a
time period in excess of 12 months.
(c) A request for a waiver of the legislatively required contin-
uing education under this section shall be in writing, accompanied by
verifying documentation, and shall be submitted to the executive direc-
tor with a copy to the chief administrator of the licensee’s appointing
agency not less than 30 days prior to the expiration of the license.
(d) Absent exigent circumstances, a request for a waiver under
this section shall be submitted to the executive director not less than 90
days prior to expiration of the license.
(e) The commission may waive the requirement for civil
process training if:
(1) the constable requests a waiver for the deputy constable
based on a representation that the deputy constable’s duty assignment
does not involve civil process responsibilities, or
(2) the constable or deputy constable requests a waiver be-
cause of hardship and the commission determines that a hardship exists.
(f) [(e)] Within 20 days of receiving a request for a waiver un-
der this section, the executive director shall notify the licensee and the
chief administrator of the licensee’s appointing agency as to whether
the request has been granted or denied.
(g) [(f)] A licensee, whose request for a waiver under this sec-
tion is denied, is entitled to a hearing in accordance with Texas Govern-
ment Code, Chapter 2001. The licensee must request a hearing within
32 TexReg 7024 October 5, 2007 Texas Register
20 days of the waiver being denied. In a hearing pursuant to this sub-
section, the licensee is the petitioner and the executive director is the
respondent. The burden of proof shall be on the licensee to show why
he or she is entitled to a waiver of the legislatively required continuing
education requirement.
(h) [(g)] The effective date of this section is March 1, 2008.
[March 1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
CHAPTER 219. PRELICENSING AND
REACTIVATION COURSES, TESTS, AND
ENDORSEMENTS
37 TAC §219.1
The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §219.1, concerning Eligibility to Take State Examinations.
Amendments to subsection (a) changes the language of stu-
dent to individual. Amendments to subsection (b) include an
individual not licensed in Texas who qualies with training
from accepted federal positions, military police, and TDCJ
corrections training. In subsections (j) and (k), the expiration of
endorsement is removed to allow an individual who did not use
their three exam attempts in the 180-day time frame. This allows
the individual to pay a fee and apply for their nal attempts after
meeting requirements. Subsection (k) is amended to reect the
effective date of these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will no
scal implications to state or local governments as a result of
administering the proposed section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by better identifying individuals
qualied to apply for the state exam endorsement.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of Commission;
Rulemaking Authority, which authorizes the Commission to
promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.304, Examination.
No other code, article, or statute is affected by this proposal.
§219.1. Eligibility to Take State Examinations.
(a) To be eligible to take a state licensing examination, an in-
dividual [a student] must have a valid endorsement.
(b) A valid endorsement is based on:
(1) a previously completed commission approved basic li-
censing course; [.]
(2) [(3)] an expired commission licensing examination re-
sult,[;] over two years old; [.]
(3) reactivating a Texas license under §217.19;
(4) [(2)] out of state training, licensing, or certication the
Commission accepts as a peace ofcer, federal or military training; or
(5) county corrections training accepted from Texas Occu-
pations Code Chapter 1701, §1701.310.
(c) A valid endorsement shall:
(1) be in the approved commission format;
(2) be a completed original document bearing all required
signatures;
(3) state that the examinee has met the current minimum
training standards appropriate to the license sought; and
(4) include a date of issue and an expiration date.
(d) For an endorsement to be or remain valid:
(1) it must not be issued in error or based on false or in-
correct information; specically, the applicant must meet the current
enrollment standards; or if previously licensed, have met the enroll-
ment standards at initial licensure; and
(2) it must be presented before its expiration date.
(e) An endorsement to take an examination is issued by a
training coordinator, the registrar of a licensed academic alternative
provider, the executive director of the commission, or a person autho-
rized by the executive director. Duplicate endorsements may only be
issued by the executive director of the commission.
(f) In order to issue the endorsement, the person issuing such
an endorsement, other than a commission employee, must have on le
for the person to whom it is issued, written documentation of successful
completion of the basic licensing course for the license sought; and
(1) written documentation that the person to whom it is is-
sued was previously licensed by the commission, or
(2) if the person is not currently licensed by the commis-
sion, written documentation that the applicant meets the current enroll-
ment standards.
(g) In order to receive an endorsement from the commission,
individuals must meet all current requirements, to include submitting
any required application currently prescribed by the commission, re-
quested documentation, and any required fee.
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(h) An examination may not be taken by an individual who
already holds an active license or certicate to be awarded upon passing
that examination.
(i) Once an [initial] endorsement is issued, an examinee will
be allowed three opportunities to pass the examination while the exam-
inee’s endorsement remains valid. After three failures [or expiration of
the endorsement], the examinee must re-qualify by repeating the entire
training course for the license sought. If an attempt is invalidated for
any reason, except for a commission error, that attempt will count as
one of the three opportunities.
(j) Once an [initial] endorsement from an academic alternative
provider expires after three failures [or expiration of the endorsement]
individuals will be required to re-qualify by completing the standard
coursework for the license sought.
(k) The effective date of this section is March 1, 2008. [June
1, 2006.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §219.3
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to
§219.3, concerning Examination Administration. Amendments
to subsection (b)(11) for exam administration changes are due
to the electronic testing eliminating the paper answer sheets.
Subsection (c) is amended to reect the effective date for these
changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by grading of exams is immediate
and individual do not have to wait for results.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of Commission;
Rulemaking Authority, which authorizes the Commission to
promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.305, Examination Results.
No other code, article, or statute is affected by this proposal.
§219.3. Examination Administration.
(a) Each examination may be given by a test administrator or
by one or more proctors under the direction of the test administrator.
Each administrator or proctor shall be either:
(1) a member of the commission staff; or
(2) another person designated by the executive director.
(b) A member of the commission staff, a test administrator, or
a proctor shall:
(1) set the date, time, and location of any examination;
(2) ensure that the examination remains secure and is con-
ducted under conditions warranting honest results;
(3) monitor the examination while in progress;
(4) control entrance to and exit from the examination site;
(5) permit no one in the room while the examination is in
progress except proctors, examinees, and commission staff;
(6) assign or re-assign seating;
(7) bar admission to or dismiss any examinee who is not
qualied or eligible to sit for the examination;
(8) collect all examination materials from anyone who is
dismissed;
(9) comply with any testing agreements;
(10) record the fact of examination on the endorsement and
collect any fraudulent or questionable endorsement; and
(11) collect all endorsements and return them to the com-
mission [along with all completed answer sheets].
(c) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §219.7
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The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §219.7, concerning Scoring of Examinations. Amendments
remove wording in subsection (a) that no longer applies after
moving to electronic testing: results are immediate. Subsection
(h) is amended to reect the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications to state or local governments as a result of
administering the proposed section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be a
positive benet to the public eliminating the need to notify training
coordinators or chief administrators. Results are immediate for
administrators.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rule
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151, General Powers of Commission;
Rulemaking Authority, which authorizes the Commission to
promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.305, Examination Results.
No other code, article, or statute is affected by this proposal.
§219.7. Scoring of Examinations.
(a) All ofcial grading and notication shall come from the
Austin ofce of the commission. A notice containing the results will
be mailed to the examinee or faxed to the training coordinator or chief
administrator [, upon request, as soon as possible. If there is a delay, the
commission will notify the examinee (the training coordinator or chief
administrator, if known), electronically or in writing of the reasons for
the delay].
(b) The examination results forwarded to training coordinators
shall include analyses of the examinees’ performances.
(c) For a score to be or remain valid the examinee must:
(1) complete the answer sheet, or otherwise record the an-
swers, as instructed; and
(2) continue to meet current enrollment standards.
(d) An examination score expires two years from the date of
its entry into commission records.
(e) The commission may deny, revoke, or suspend any license
or certicate held by a person who violates or attempts to violate any
provisions of this section.
(f) If the commission invalidates an examination score for any
reason, it may also, in the discretion of the executive director and for
good cause shown, require a reexamination to obtain a substitute valid
score.
(g) Unless provided otherwise by rule, the minimum passing
percentage on each examination shall be 70. The commission may, in
its discretion, invalidate any question.
(h) The effective date of this section is March 1, 2008. [March
1, 2003.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
CHAPTER 221. PROFICIENCY CERTIFICATES
AND OTHER POST-BASIC LICENSES
37 TAC §221.1
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §221.1, Prociency Certicate
Requirements. Proposed amendments were made to set out
the procedure for which a peace ofcer or county jailer is de-
termined for calculating service time and prociency certicates.
This rule proposal is created specically to provide clarity and
guidance for maintaining licensee record accuracy. Subsection
(f) is amended to reect the effective date for these changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will be
some scal implications as a result of administering the amended
section. The Commission will be charged with reviewing appli-
cations and accompanying documentation as a result of this pro-
posed amendment.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will
be no anticipated economic cost to large, small, or micro busi-
nesses as a result of the amended section.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will
be a positive benet to the public by ensuring that peace ofcer
and county jailers meet or exceed the minimum standards for
licensure.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
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This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.304, Examination.
No other code, article, or statute is affected by this proposal.
§221.1. Prociency Certicate Requirements.
(a) To qualify for prociency certicates, applicants must meet
all the following prociency requirements:
(1) submit any required application currently prescribed by
the commission, requested documentation, and any required fee;
(2) have an active license or appointment for the corre-
sponding certicate (not a requirement for Mental Health Ofcer Pro-
ciency, Homeowners Insurance Inspector Prociency, Firearms In-
structor Prociency, Firearms Prociency for Community Supervision
Ofcers, or Instructor Prociency);
(3) ofcers licensed after the effective date of this rule must
not currently have license(s) under suspension by the Commission; [not
ever have had a license or certicate issued by the commission sus-
pended or revoked;]
(4) meet the continuing education requirements for the pre-
vious training cycle; and
[(5) ofcers licensed after the effective date of this rule
must meet the current enrollment standards; and]
(5) [(6)] for rearms related certicates, not be prohibited
by state or federal law or rule from attending training related to rearms
or from possessing a rearm.
(b) The commission may refuse an application if:
(1) an applicant has not been reported to the commission
as meeting all minimum standards, including any training or testing
requirements;
(2) an applicant has not afxed any required signature;
(3) required forms are incomplete;
(4) required documentation is incomplete, illegible, or is
not attached; or
(5) an application contains a false assertion by any person.
(c) The commission shall cancel and recall any certicate if
the applicant was not qualied for its issue and it was issued:
(1) by mistake of the commission or an agency; or
(2) based on false or incorrect information provided by the
agency or applicant.
(d) If an application is found to be false, any license or cer-
ticate issued to the appointee by the commission will be subject to
cancellation and recall.
(e) Academic degree(s) must be issued by an accredited col-
lege or university.
(f) The effective date of this section is March 1, 2008. [March
1, 2002.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §221.3
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §221.3, Peace Ofcer Pro-
ciency. Proposed amendments were made to subsection (b)(3)
to include crisis intervention/de-escalation training required by
§1701.402(g) as amended by H.B. 1473, 79th Texas Legisla-
ture, Regular Session. Subsection (c)(3) is added as required
by §1701.402 (g), H.B. 1473, 79th Texas Legislature, Regular
Session. Subsection (e) is amended to reect the effective date
for these proposed changes.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will be
no scal implications as a result of administering the amended
section.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will
be no anticipated economic cost to large, small, or micro busi-
nesses as a result of the amended section.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by requiring peace ofcers to re-
ceive training in crisis intervention and de-escalation techniques
to facilitate interaction with persons with mental impairments to
receive these prociency certicates.
The Commission has determined that, for each year of the rst
ve years the section as proposed will be in effect, there be will
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, Chapter 1701, §1701.402, Prociency Cer-
ticates.
No other code, article, or statute is affected by this proposal.
§221.3. Peace Ofcer Prociency.
(a) To qualify for a basic peace ofcer prociency certicate,
an applicant must meet all prociency requirements including:
(1) one year experience as a peace ofcer; and
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(2) successful completion of a eld training course and a
course that includes instruction provided by the employing agency on
federal and state statutes that relate to employment issues affecting
peace ofcers, including:
(A) civil service;
(B) compensation, including overtime compensation,
and vacation time;
(C) personnel les and other employee records;
(D) management-employee relations in law enforce-
ment organizations;
(E) work-related injuries;
(F) complaints and investigations of employee miscon-
duct; and
(G) disciplinary actions and the appeal of disciplinary
actions.
(b) To qualify for an intermediate peace ofcer prociency
certicate, an applicant must meet all prociency requirements includ-
ing:
(1) a basic peace ofcer certicate;
(2) one of the following combinations of training hours or
degrees and peace ofcer experience:
(A) 400 training hours and eight years;
(B) 800 training hours and six years;
(C) 1200 training hours and four years or an associate’s
degree and four years; or
(D) 2400 training hours and two years or a bachelor’s
degree and two years.
(3) if the basic peace ofcer certicate was issued or qual-
ied for on or after January 1, 1987, the licensee must also complete
all of the current intermediate peace ofcer certication courses, which
include:
(A) Child Abuse Prevention and Investigation;
(B) Crime Scene Investigation;
(C) Use of Force;
(D) Arrest, Search and Seizure;
(E) Spanish for Law Enforcement;
(F) Asset Forfeiture;
(G) Racial Proling; [and]
(H) Identity Theft; and
(I) Crisis Intervention Techniques.
(c) To qualify for an advanced peace ofcer prociency cer-
ticate, an applicant must meet all prociency requirements including:
(1) an intermediate peace ofcer certicate; [and]
(2) one of the following combinations of training hours or
degrees and peace ofcer experience:
(A) 800 training hours and 12 years;
(B) 1200 training hours and nine years or an associate’s
degree and six years;
(C) 2400 training hours and six years or a bachelor’s
degree and ve years; and
(3) If an Intermediate prociency certicate was earned be-
fore September 1, 2006, complete the commission approved course of
instruction in crisis intervention techniques.
(d) To qualify for a master peace ofcer prociency certicate,
an applicant must meet all prociency requirements including:
(1) an advanced peace ofcer certicate; and
(2) one of the following combinations of training hours or
degrees and peace ofcer experience:
(A) 1200 training hours and 20 years or an associate’s
degree and 12 years;
(B) 2400 training hours and 15 years or a bachelor’s
degree and nine years;
(C) 3300 training hours and 12 years or a master’s de-
gree and seven years, or
(D) 4000 training hours and 10 years or a doctoral de-
gree and ve years.
(e) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §221.5
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §221.5, Jailer Prociency.
Amendments were made to subsection (b)(1) - (4) to allow
prociency certicate application for licensees who have had
a suspension and who have fullled their suspension term
and completed reinstatement requirements. Subsection (e) is
amended to reect the effective date of these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be minimal scal implications as a result of administering the
section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by ensuring that county jailers will
have the proper credentials for receiving prociency certicates.
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The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.402, Prociency Certicates.
No other code, article, or statute is affected by this proposal.
§221.5. Jailer Prociency.
(a) To qualify for a basic jailer prociency certicate, an ap-
plicant must meet all prociency requirements including:
(1) one year of experience as a jailer; and
(2) successful completion of a eld training course and a
course that includes instruction provided by the employing agency on
federal and state statutes that relate to employment issues affecting jail-
ers, including:
(A) civil service;
(B) compensation, including overtime compensation,
and vacation time;
(C) personnel les and other employment records;
(D) management-employee relations in law enforce-
ment organizations;
(E) work-related injuries;
(F) complaints and investigations of employee miscon-
duct; and disciplinary actions and the appeal of disciplinary actions.
(b) To qualify for an intermediate jailer prociency certicate,
an applicant must meet all prociency requirements including:
(1) a basic jailer certicate;
(2) [(1)] training related to the management and operation
of a correctional facility (including county jails); and
(3) [(2)] one of the following combinations of training
hours or degrees and jailer experience:
(A) 400 training hours and six years;
(B) 800 training hours and four years;
(C) 1200 training hours and two years or an associate’s
degree and two years; or
(D) 2400 training hours and one year or a bachelor’s
degree and one year.
(4) [(3)] if the basic jailer certicate was issued or qualied
for on or after March 1, 1993, the applicant must also complete all of
the current intermediate jailer certication courses, which include:
(A) Suicide Detection and Prevention in Jails;
(B) Inmate Rights and Privileges;
(C) Interpersonal Communications in the Correctional
Setting;
(D) Use of Force in a Jail Setting; and
(E) Spanish for Law Enforcement.
(c) To qualify for an advanced jailer prociency certicate, an
applicant must meet all prociency requirements including:
(1) an intermediate jailer certicate; and
(2) one of the following combinations of training hours or
degrees and jailer experience:
(A) 800 training hours and eight years;
(B) 1200 training hours and six years or an associate’s
degree and six years; or
(C) 2400 training hours and four years or a bachelor’s
degree and four years.
(d) To qualify for a master jailer prociency certicate, an ap-
plicant must meet all prociency requirements including:
(1) an advanced jailer certicate; and
(2) one of the following combinations of training hours and
jailer experience:
(A) 1200 training hours and 20 years, or an associate’s
degree and 12 years;
(B) 2400 training hours and 15 years, or a bachelor’s
degree and nine years;
(C) 3300 training hours and 12 years, or a master’s de-
gree and seven years; or
(D) 4000 training hours and 10 years, or a doctoral de-
gree and ve years.
(e) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §221.23
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §221.23, Academic Recognition
Award. Amendments were made to subsection (a)(2) by includ-
ing an associate’s degree to be added for recognition. Subsec-
tion (d) is amended to reect the effective date of these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result of
administering the section.
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The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by including and recognizing an
associate’s degree as a higher education for peace ofcers and
the public will have a more educated ofcer.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.402, Prociency Certicates.
No other code, article, or statute is affected by this proposal.
§221.23. Academic Recognition Award.
(a) To qualify, an applicant for an academic recognition award
must meet all prociency requirements including:
(1) at least two years experience as either a peace ofcer,
reserve, jailer, or a telecommunicator; and
(2) graduation from an accredited college or university
with at least an associate’s [a bachelor’s] degree.
(b) The award consists of a certicate and a uniform ribbon,
pin, or other insignia.
(c) The commissioning agency retains authority to permit the
wearing and placement of the ribbon, pin, or other insignia.
(d) The effective date of this section is March 1, 2008. [March
1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §221.31
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §221.31, Retired Peace Ofcer
Firearms Prociency. Amendments were made to subsection (a)
by providing clarication to the rule. Subsection (d) is amended
to reect the effective date of these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some scal implications as a result of administering the pro-
posed section. The Commission will be charged with reviewing
applications and accompanying documentation as a result of this
amendment.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
a positive benet to the public by clarifying Commission rules.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151, General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.357, Weapons Prociency for Certain
Retired Peace Ofcers and Federal Criminal Investigators.
No other code, article, or statute is affected by this proposal.
§221.31. Retired Peace Ofcer Firearms Prociency.
(a) The head of a state or local law enforcement agency [sher-
iff’s ofce, constable’s ofce, city marshal, municipal department, or
the Parks and Wildlife Commission] may issue a prociency certicate
to an honorably retired peace ofcer in accordance with the Occupa-
tions Code 1701.357.
(b) The head of a state law enforcement agency may issue a
prociency certicate to an honorably retired special agent from the
Federal Bureau of Investigation or Federal Drug Enforcement Agency
in accordance with Occupations Code 1701.357.
(c) The minimum qualication requirements shall be the same
as §217.21(c).
(d) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704450
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Timothy Braaten
Executive Director
Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
CHAPTER 223. ENFORCEMENT
37 TAC §223.17
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §223.17, Reinstatement of a Li-
cense. Amendments were made to subsection (a) to delete lan-
guage in regard to expiration of the license. Subsection (c) is
amended to reect the effective date of these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be some scal implications as a result of administering this sec-
tion. The Commission will be charged with reviewing applica-
tions and accompanying documentation as a result of this pro-
posed amendment.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be a positive benet to the public by ensuring that individuals
that have not completed the legislatively mandated continuing
education may reinstate their license.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.351, Continuing Education Required
for Peace Ofcers.
No other code, article, or statute is affected by this proposal.
§223.17. Reinstatement of a License.
(a) In order to reinstate a suspended or probated license, or a
license that has been suspended due to lack of meeting the legislative
required continuing education, a licensee must complete the following
requirements:
(1) make application, in the format currently prescribed by
the commission;
(2) submit the reinstatement fee; and
(3) meet the current continuing education requirements.
(b) If the suspension results in a break in service of over two
years, then the reinstatement procedure includes the following require-
ments for attempting the licensing exam:
(1) make application, in the format currently prescribed by
the commission;
(2) submit any required fee(s); and
(3) upon approval of the application, the commission will
issue the holder of a suspended license an endorsement of eligibility
to take the required licensing examination. If failed three times, the
applicant may not be issued another endorsement of eligibility until
successful completion of the current licensure course.
(c) The effective date of this section is March 1, 2008. [March
1, 2001.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
CHAPTER 225. SPECIALIZED LICENSES
37 TAC §225.1
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §225.1, Issuance of Jailer Li-
cense through a Contract Jail Facility. Amendments were made
to subsection (e) to reect the original appointment date of a jailer
instead of the date the license was issued. Subsection (g) is
amended to reect the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result
of administering the section as no procedural changes are re-
quired.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be a
positive benet to the public by applying Texas Occupation Code
1701.152 (utilize agency appointment date) to jailers.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
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forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.307 Issuance of License, and
§1701.310 Appointment of County Jailer; Training Required.
No other code, article, or statute is affected by this proposal.
§225.1. Issuance of Jailer License through a Contract Jail Facility.
(a) The commission shall issue a jailer license to an individ-
ual appointed by a contract jail facility who meets all the minimum
standards for jailer licensure, and submits both the current commission
application and any required fees.
(b) A contract jail facility that appoints an individual who al-
ready holds a valid, active jailer license shall meet the appointment
requirements of §217.7, including submitting any required fee.
(c) Before appointing a licensee whose license has expired, a
contract jail facility shall meet the appointment requirements of §217.7,
including submitting any required fee, and ensure that the individual
meets the current minimum standards for licensure.
(d) A contract jail facility that appoints an individual with a
180-day break in service shall meet the appointment requirements of
§217.7, including submitting any required fee.
(e) The commission shall issue a temporary jailer license to
an individual appointed by a contract jail facility who meets all the
minimum standards for licensure except for training and testing, and
submits both the current commission application and any required fees.
A temporary jailer license expires 12 months from the appointment
date. [original issue date, and may not be reissued.]
(f) Individuals licensed as jailers appointed by a contract jail
facility shall meet the continuing education requirements in §217.11.
(g) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
37 TAC §225.3
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code, §225.3. Issuance of Peace
Ofcer License through a Medical Corporation. Amendments
were made to subsection (c) to reect changes in licensing
terminology currently used by the Commission. Subsection (f)
is amended to reect the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will not
be scal implications to state or local governments as a result of
administering the proposed section as no procedural changes
are required.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect, there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be a positive benet to the public by updating subsection (c) to
reect changes in licensing terminology currently used by the
Commission.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 U.S. Highway
290 East, Suite 200, Austin, TX 78723.
This section is proposed for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers of Com-
mission; Rulemaking Authority, which authorizes the Commis-
sion to promulgate rules for administration of this chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code, §1701.303 License Application; Duties of
Appointing Entity.
No other code, article, or statute is affected by this proposal.
§225.3. Issuance of Peace Ofcer License through a Medical Corpo-
ration.
(a) The commission shall issue a peace ofcer license to an
individual appointed by a medical corporation who meets all the mini-
mum standards for peace ofcer licensure, and submits both the current
commission application and any required fees.
(b) A medical corporation that appoints an individual who al-
ready holds a valid, active peace ofcer license shall meet the appoint-
ment requirements of §217.7, including submitting any required fee.
(c) Before appointing a licensee whose peace ofcer license
that is not currently active, [has expired,] a medical corporation shall
meet the appointment requirements of §217.7, including submitting
any required fee, and ensure that the individual meets the current min-
imum standards for licensure.
(d) A medical corporation that appoints an individual with a
180-day break in service shall meet the appointment requirements of
§217.7, including submitting any required fee.
(e) Individuals licensed as peace ofcers appointed by a med-
ical corporation shall meet the continuing education requirements in
§217.11.
(f) The effective date of this section is March 1, 2008. [June
1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 936-7722
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 5. TEXAS VETERANS LAND
BOARD
CHAPTER 176. VETERANS HOMES
40 TAC §176.1
The State of Texas Veterans Land Board (TVLB) proposes an
amendment to 40 Texas Administrative Code (TAC) §176.1 to
update the reference to the state agency that regulates the Texas
State Veterans Home program. As currently written, this rule
proposal refers to the Texas Department of Human Services or
TDHS. The 78th Legislature reorganized TDHS. The organiza-
tion that now regulates the nursing home industry under Chapter
242, Human Resources Code, is known as the Texas Depart-
ment of Aging and Disability Services or DADS. The proposed
amendment to 40 TAC §176.1 reects that name change.
Larry Laine, Chief Clerk, has determined that, during the rst
ve-year period the proposed rule amendment is in effect, there
will be no negative scal implications for state or local govern-
ment or small businesses.
Mr. Laine has also determined that, during the rst ve-year
period the rule proposal is in effect, the public will benet as
these rules allow for otherwise eligible veterans residing outside
the State of Texas the opportunity to reside in the Texas State
Veterans Homes, enabling such veterans to be closer to their
families during this time of need.
Comments may be submitted to Walter Talley, Legal Services
Division, General Land Ofce of the State of Texas, 1700 N.
Congress Avenue, Austin, Texas 78701 or by facsimile (512)
463-6311, by no later than 30 days after publication in the Texas
Register.
Amendments to 40 TAC §176.1 are proposed under Texas Nat-
ural Resources Code, §164.004, which provides the TVLB with
the authority to adopt rules necessary and convenient to admin-
ister Chapter 164, §§164.001 - 019, Texas Natural Resources
Code.
The proposed amendment to §176.1 will affect §164.005 of the
Texas Natural Resource Code.
§176.1. Denitions.
The following words and terms when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:
(1) - (9) (No change.)
(10) DADS--Texas Department of Aging and Disability
Services [TDHS--The Texas Department of Human Services].
(11) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Deputy Commissioner, Policy and Environmental Affairs
Texas Veterans Land Board
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 305-8598
40 TAC §176.7
The Texas Veterans Land Board (VLB) proposes the amend-
ments to 40 Texas Administrative Code (TAC) §176.7 regarding
the admissions requirements to the Texas State Veterans Homes
Program. The amendments clarify the admission criteria and al-
low for the admission of otherwise eligible residents currently re-
siding outside of the state of Texas.
The amendments proposed to subsection (a) deletes language
that has been determined no longer necessary for admission re-
quirements. The added language proposed to this subsection
clearly identies the purpose for this rule. The proposed amend-
ments also re-designate the subsequent subsections to add to
the overall clarity of this rule proposal.
The amendments proposed to new designated subsection (c)
deletes redundant language that denes the term veteran for
the purpose of this rule. In newly designated subsection (b),
veteran is dened in accordance with Texas Natural Resources
Code, §161.001(a)(7). Utilizing this denition continues to make
uniform the term "veteran" throughout the VLB’s programs.
The proposed amendments add new subsection (c)(4) that pro-
vides for the admission of otherwise eligible veterans who cur-
rently reside outside the state of Texas. Under the current rule
§176.7, the residency requirement for admission into the Homes
requires that the applicant is "a bona de resident of Texas at
the time of application for admission or was a bona de resi-
dent of Texas at the time of enlistment, induction, commission-
ing, appointment or drafting, or who has resided in Texas contin-
uously for at least one year immediately before applying for ad-
mission." The VLB received several inquiries from families resid-
ing in Texas who sought admission into the Texas State Veterans
Homes (Homes) for veteran family members residing outside of
the state of Texas. These veterans met all eligibility requirements
for admission into the Homes except for the residency require-
ment established under §176.7. The families were requesting
admission to bring their family member closer to home for the
provision of the veteran’s skilled nursing care needs. Approx-
imately a year ago, the Veterans Land Board (Board) passed
a Resolution allowing the Texas State Veterans Home Program
(Program) to waive the residency requirement for applicants re-
siding out of state that would otherwise be eligible to reside in the
Homes. The Board wanted to ensure that the Program would uti-
lize this provision before making the waiver of residency part of
the admission criteria as established in §176.7 under the rules.
Over the past year, the Program has admitted 12 residents un-
der the Resolution’s provisions. The Board concluded that this
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represented a great need for the change in the residency require-
ments under certain circumstances. The proposed amendment
for subsection (c)(4) fullls that need.
Finally the proposed amendments delete current subsection
(c)(9). The Program staff determined that criteria no longer
applied to Program’s admission policy.
Larry Laine, Chief Clerk, has determined that, during the rst
ve-year period the proposed rule amendment is in effect, there
will be no negative scal implications for state or local govern-
ment or small businesses.
Mr. Laine has also determined that, during the rst ve-year pe-
riod the proposed rule amendment is in effect, the public will ben-
et as these rules allow for otherwise eligible veterans residing
outside the State of Texas the opportunity to reside in the Texas
State Veterans Homes, enabling such veterans to be closer to
their families during this time of need.
Comments may be submitted to Walter Talley, Legal Services
Division, General Land Ofce of the State of Texas, 1700 N.
Congress Avenue, Austin, Texas 78701 or by facsimile (512)
463-6311, by no later than 30 days after publication in the Texas
Register.
Proposed amendments to 40 TAC §176.7 are proposed under
Texas Natural Resources Code, §164.004, which provides the
TVLB with the authority to adopt rules necessary and convenient
to administer Chapter 164, §§164.001 - 164.019, Texas Natural
Resources Code.
§176.7. Admissions Requirements.
(a) The purpose of this section is to set forth the requirements
for admittance of applicants to a SVH. [The Board nds that it protects
the best interests of the State Veterans Homes Program to qualify the
program for all available funding from the USDVA.]
[(1)] USDVA requires that the program only admit to a
SVH those applicants who satisfy all medical, nancial, and military
service requirements set forth in USDVA regulations, as they are
amended from time-to-time.
(b) [(2)] For purposes of this section, the term "veteran"
means a person who meets the requirement of veteran as dened in
§161.001(a)(7) Texas Natural Resources Code.
(c) [(b)] To be eligible for admission to a SVH, an applicant
must satisfy one of the following:
(1) be a veteran who:
[(A) is at least eighteen years of age;]
[(B) is a bona de resident of Texas at the time of ap-
plication for admission;]
[(C) was a bona de resident of Texas at the time of
enlistment, induction, commissioning, appointment or drafting, or who
has resided in Texas continuously for at least one year immediately
before applying for admission;]
(A) [(D)] satises the USDVA guidelines and regula-
tions relating to the need for nursing home care; and
(B) [(E)] is in one of the following categories:
(i) veterans with service-connected disabilities;
(ii) veterans who are former prisoners of war;
(iii) veterans who were discharged or released from
active military service for a disability incurred or aggravated in the line
of duty;
(iv) veterans who receive disability compensation
under 38 U.S.C.A. §1151;
(v) veterans whose entitlement to disability compen-
sation is suspended because of the receipt of retired pay;
(vi) veterans whose entitlement to disability com-
pensation is suspended pursuant to 38 U.S.C.A. §1151, but only to the
extent that such veterans’ continuing eligibility for nursing home care
is provided for in the judgment or settlement described in 38 U.S.C.A.
§1151;
(vii) veterans who USDVA determines are unable to
defray the expenses of necessary care as specied under 38 U.S.C.A.
§1722(a);
(viii) veterans of the Mexican border period or of
World War I;
(ix) veterans solely seeking care for a disorder asso-
ciated with exposure to a toxic substance or radiation or for a disorder
associated with service in the Southwest Asia theater of operations dur-
ing the Persian Gulf War, as provided in 38 U.S.C.A. §1710(e); or
(x) veterans who agree to pay to the United States
the applicable co-payment determined under 38 U.S.C.A. §1710(f) and
§1710(g).
(2) is a spouse, or surviving spouse, of a veteran if the
spouse is at least eighteen (18) years of age and has been a bona de
resident of Texas continuously for at least one (1) year immediately be-
fore applying for admission; or
(3) is a parent, all of whose children died while serving in
the armed forces of the United States, and who has resided in Texas
continuously for at least one year immediately before applying for ad-
mission.
(4) is a veteran residing out of state who:
(A) resides currently at an out-of-state nursing home;
(B) desires transfer to a SVH;
(C) is otherwise an eligible veteran under this section
but for the fact that they reside out-of-state;
(D) has not lived in Texas continuously for at least one
year immediately before applying for admission to a SVH; and can be
accommodated with a space in the desired SVH.
(d) [(c)] The Board may establish, by resolution from time-
to-time, procedures for processing applications for admission to each
SVH. Based on the availability of space, the Board may also establish
a priority system for admitting applicants according to one or more
factors, including, but not limited to:
(1) the priority of a veteran over the spouse or parent of a
veteran;
(2) the necessity to comply with USDVA regulations gov-
erning a SVH, including, but not limited to, the requirement that 75
percent (75%) of a SVH’s residents be veterans. However, if the fa-
cility was constructed or renovated solely with State funds, only 50
percent (50%) of the residents must be veterans;
(3) whether an applicant meets the eligibility criteria in 40
TAC, Part 5, Chapter 175, §175.2 relating to Loan Eligibility Require-
ments, and is thereby eligible for other Board benets;
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(4) the date upon which the application for admission was
made;
(5) whether the applicant’s spouse is also an applicant or a
current resident of a SVH;
(6) a request to transfer a resident from one SVH to another
to be nearer to family members;
(7) the level of medical treatment and care required by the
applicant;
(8) the characteristics and extent of nancial resources
available to the applicant; and
[(9) whether the applicant would otherwise meet institu-
tional Medicaid eligibility criteria, as determined by the TDHS, but
state Medicaid payments will not be used as part of the applicant’s pay-
ment for care and residence costs; and]
(9) [(10)] such other criteria as the Board may determine
are in the best interest of the program.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Deputy Commissioner, Policy and Environmental Affairs
Texas Veterans Land Board
Earliest possible date of adoption: November 4, 2007
For further information, please call: (512) 305-8598
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TITLE 1. ADMINISTRATION




The Commission on State Emergency Communications (CSEC)
adopts amendments to §255.4, dening the terms "local ex-
change access line" and "equivalent local exchange access
line," with non-substantive changes to the proposed gure that
is part of the rule but without changes to the proposed text as
published in the March 23, 2007, issue of the Texas Register
(32 TexReg 1691). CSEC has determined that changes to the
proposed text do not require that the section be re-proposed as
they do not (1) change the nature or scope of the rule so much
that it could be deemed a different rule; (2) affect individuals
who would not have been impacted by the rule as proposed; or
(3) impose more stringent requirements for compliance.
As a result of public comment, CSEC adopts proposed §255.4
by replacing the proposed gure at the end of §255.4(c). Re-
placement of the proposed gure does not warrant re-propos-
ing the section as the replacement gure merely quanties into
ranges the formulas that were in the published gure and sets
a maximum number of fees to be paid in each range by using a
predetermined midpoint for purposes of applying the formulas.
As adopted with the replacement gure, the rule’s scope has
not changed, does not impact additional individuals, and compli-
ance therewith is less stringent than the rule as published. Ac-
cordingly, republishing the rule is not required under the Texas
Administrative Code.
COMMENTS
Written comments were received from the following: GTE
Southwest Incorporated d/b/a Verizon Southwest ("Verizon"),
the Texas 9-1-1 Alliance (the "Alliance"), AT&T Communications
of Texas L.P, and Southwestern Bell Telephone, L.P., d/b/a
AT&T Texas (collectively, "AT&T").
Verizon commented that it currently does not have a billing code
that represents telephone numbers or the ability to use a billing
calculator to calculate 9-1-1 fees based on telephone numbers.
Accordingly, Verizon advocated that the proposed formulas be
simplied to a step-counter method.
The Alliance and AT&T commented in support of the proposed
rule stating that the formulas are intended to ensure that the
number of 9-1-1 fees remitted is essentially the same regardless
of whether service is provided via traditional wireline or Voice
over Internet Protocol ("VoIP"). Regarding VoIP provided ser-
vice, the concept of call paths traditionally used in determining
the number of local exchange access lines, does not exist due to
the nature of the transmission facilities. Accordingly, the Alliance
and AT&T assert that the proposed "methodology provides a rea-
sonably equivalent proxy for VoIP business customers where the
number of access lines and simultaneous call paths cannot be
readily determined due to the nature of VoIP facilities."
CSEC RESPONSE
CSEC’s general counsel reviewed and prepared the following
response to comments, which CSEC reviewed and accepted in
adopting amendments to published §255.4.
Following publication of amended §255.4, CSEC’s general coun-
sel and the commenters began discussions to consider incorpo-
rating Verizon’s request to add a step-counter. Thereafter, AT&T
and the Alliance worked to devise a step-counter that approxi-
mated the number of fees owed were the customer using tradi-
tional wireline service in which the number of simultaneous call
paths, and therefore the number of local exchange access lines,
is more readily identiable. As a result, a step-counter containing
ranges and a midpoint for calculations within each range was de-
veloped. The benets of a step-counter are greater certainty in
the application of the formulas, ease of computation of 9-1-1 fees
to be remitted, and minimal, if any, changes to service providers
billing and reporting systems.
The amendments are adopted pursuant to Texas Health and
Safety Code, §§771.051, 771.063, 771.071, 771.0711, and
771.075 which authorize CSEC to dene local exchange access
line and equivalent local exchange access line for purposes
of imposing landline 9-1-1 emergency service fees throughout
the state. No other code, article, or statute is affected by this
amendment.
§255.4. Denition of a Local Exchange Access Line or an Equivalent
Local Exchange Access Line.
(a) The terms "local exchange access line" or "equivalent lo-
cal exchange access line" mean the physical voice grade telecommu-
nications connection or the cable or broadband transport facilities, or
any combination of these facilities, owned, controlled, or relied upon
by a service provider, between an end user customer’s premises and a
service provider’s network that, when the digits 9-1-1 are dialed, pro-
vides the end user customer access to a public safety answering point
through a permissible interconnection to the dedicated 9-1-1 network.
In the case of multi-channel services or offerings, channelized by a ser-
vice provider, each individual channel provided to an end user customer
shall constitute a separate "local exchange access line" or "equivalent
local exchange access line" (e.g., ISDN-PRI service consists of 24 in-
dividual channels.) The terms "local exchange access line" or "equiv-
alent local exchange access line" include lines as dened above that a
service provider offers at a fully or partially discounted rate from the
provider’s base rate to a class of end users (e.g., the service provider’s
employees/retirees). Such discounting is not a basis for eliminating or
reducing the 9-1-1 emergency service fee on such lines, except in the
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instance of an Emergency Communication District imposing its 9-1-1
emergency service fee based on a percentage in lieu of a at rate.
(b) The terms "local exchange access line" or "equivalent lo-
cal exchange access line" do not include coin-operated public telephone
equipment, public telephone equipment operated by card reader, com-
mercial mobile radio service that provides access to a paging or other
one-way signaling service, a communication channel suitable only for
data transmission, a line from a telecommunications service provider to
an Internet service provider for the Internet service provider’s data mo-
dem lines used only to provide its Internet access service and that are
not capable of transmitting voice messages, a wireless roaming service
or other nonvocal commercial mobile radio service, a private telecom-
munications system, or a wireless telecommunications connection sub-
ject to Texas Health and Safety Code §771.0711.
(c) A service provider using one or more facilities with multi-
ple calling capabilities to serve a single end user customer location that
cannot determine the actual number of local exchange access lines or
equivalent local exchange access lines being served by such facilities
(e.g., Enterprise Voice over Internet Protocol applications), shall assess
the 9-1-1 emergency service fee as follows:
Figure: 1 TAC §255.4(c)
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Commission on State Emergency Communications
Effective date: October 11, 2007
Proposal publication date: March 23, 2007
For further information, please call: (512) 305-6930
TITLE 4. AGRICULTURE
PART 2. TEXAS ANIMAL HEALTH
COMMISSION
CHAPTER 43. TUBERCULOSIS
SUBCHAPTER A. CATTLE AND BISON
4 TAC §43.2
The Texas Animal Health Commission (Commission) adopts
amendments to Chapter 43, §43.2, concerning Tuberculosis,
without changes to the proposed text as published in the June
8, 2007, issue of the Texas Register (32 TexReg 3085) and will
not be republished.
This adoption adds a new subsection (n) in §43.2 regarding dairy
cattle moving intrastate.
The Commission adopts a new subsection (n) which is entitled
"intrastate movement of dairy cattle". The requirement provides
that all dairy cattle being transported within Texas shall be iden-
tied by ofcial identication or identication approved by the
commission. The reasons for the requirement are to provide a
means for tracing animals that have been exposed to or are in-
fected with tuberculosis and to provide a means to reduce the
risk of tuberculosis exposure from untested dairy cattle.
The United States Department of Agriculture (USDA) recently
re-approved the State of Texas tuberculosis designation as
being accredited-free. The classication designation by USDA
declaring Texas as an accredited free state removes the tuber-
culosis testing requirements for Texas cattle moving interstate.
However, to re-attain that status the Commission required all
dairy cattle herds in Texas to be tested for Tuberculosis. To aid
the state in maintaining a Tuberculosis Accredited Free Status
the Commission has imposed a tuberculosis test requirement
for dairy cattle entering Texas. In recent years several states,
including California, New Mexico, Arizona and Michigan have
identied tuberculosis infected dairy herds raising the risk and
concern for Texas dairy cattle. Animal identication and trace-
ability are two of the keys to an effective surveillance system for
tuberculosis . Effective identication and traceability provisions
signicantly reduce the potential for extensive spread of tuber-
culosis, should it be reintroduced into Texas dairy cattle. For
these purposes the Commission is proposing that all dairy cattle
being transported within Texas shall be identied by ofcial
identication or identication approved by the Commission.
The Commission received over thirty comment letters or e-mails
on the proposal. Response to the comments is provided below
but no changes were made to the proposal.
Response to Comments:
Tuberculosis Eradication Program: In 1917, the United States
initiated a cattle tuberculosis (TB) control program to reduce the
impact of bovine tuberculosis on human health and to tackle the
ve-percent tuberculosis herd infection rate in cattle. This con-
trol program was expanded into the National Bovine Tuberculo-
sis Eradication Program. By November of 2000, all of the states
of the United States, with the exception of Texas’ El Paso and
Hudspeth Counties, and the state of Michigan, were recognized
by the USDA as tuberculosis accredited free. However in 2001
two Texas herds were diagnosed with TB and Texas lost its Ac-
credited-Free status in 2002. In response to the loss of status
Texas tested all of the 831 active dairies as well as 2,500 of the
state’s estimated 7,500 purebred, or seedstock herds.
The effort took over two years and cost millions of dollars.
In the past two decades, TB has been detected in 15 Texas
dairies and six purebred cattle herds in nine counties, including
El Paso, Karnes, Comanche, Pecos, Uvalde, Fayette, Culber-
son, Grayson, Zavala and Hamilton counties. After being nearly
eradicated, TB is regaining a "hoof-hold" in the country. TB in-
fection can be "silent" in a herd, as newly infected animals often
do not exhibit the dramatic signs of illness or death. Neverthe-
less, TB must be nally wiped out to protect human and animal
health, and avoid interstate and international trade restrictions or
embargoes. Two infected herds within a 48-month period, and
a state loses its TB-free status.
Testing is inconvenient and costly, because it requires that an-
imals be held for 72 hours from the time an accredited veteri-
narian (or a state or federal animal health veterinarian) injects
tuberculin into the skin under the animal’s tail until the site is ex-
amined for swelling that indicates the animal has had exposure
to the TB bacteria. Interstate movement requirements for states
not Tuberculosis Accredited-Free include identication and test-
ing of test eligible cattle and could require identication of some
classes of cattle not test eligible.
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By 2004, additional cases of TB had been detected, and three
more states had lost their TB-free status: all of Texas, New Mex-
ico and California. Kansas, and most recently, Arizona, also de-
tected TB in dairy cattle. Texas, New Mexico, California and
Michigan have developed individual TB plans for regaining TB-
free status, including, targeted herd testing to ensure adequate
disease surveillance and to detect any remaining infection. Cal-
ifornia, which lost TB-free status in 2003, tested nearly a million
cattle in a three-county dairy area, prior to regaining free sta-
tus in April 2005. New Mexico regained TB-free status in July
2005, with the exception of Roosevelt and Curry Counties along
the state’s eastern border, where testing still is being conducted.
Texas regained TB Accredited-Free status in September 2006.
The role of the Commission is to protect the various livestock
industries from diseases that affect their animals. Texas has
tested all dairy cattle herds in the state and also tested over 2500
purebred and seed stock herds. More than 335,000 cattle in the
state’s 812 dairies were tested for TB during the effort to regain
our TB Accredited-Free status.
The Realities: Infected cattle can expose herd mates to the TB
bacteria by coughing or contaminating feed or water with saliva
or nasal discharge. In conned operations, like dairies, TB can
spread more readily than is normally seen with beef herds. In-
fected animals can develop the characteristic internal lesions in
the lungs, lymph nodes and other organs, and transmit the dis-
ease to other animals. Texas is a very large state with a large
number of dairy cattle. There are numerous entry points for an-
imals entering and transiting the state. Because of the current
interstate movement capabilities animals can quickly move from
the border of the state into the interior. The Texas Animal Health
Commission currently does not have, nor can it acquire the infra-
structure necessary for checking all animals coming into Texas.
Additionally, large numbers of dairy cattle move in intrastate
commerce from dairy producer to market, calf raiser, heifer
raiser to dairy or feedlot. Often dairy cattle will move six or more
times, from the farm or origin to nal destination at slaughter.
Reason for Identication: Texas has developed stringent
requirements for entry of dairy cattle into the state. Those
requirements provide that dairy breed animals must be ofcially
identied before they enter Texas. However without an intrastate
identication requirement in place it is difcult to determine when
an animal is an out of state origin animal which entered without
ofcial identication or an animal from which ofcial identication
was removed. This problem is compounded by the inability of
the Commission to fully monitor or inspect all movements of
cattle into Texas. The agency does have inspectors perform
road block activities to check animals coming into Texas as
workload permits, however, these activities do not cover all of
the large number of animals coming into Texas. This problem
is compounded by the fact that if the animals are taken to a
Texas livestock market without any ofcial identication then the
animals could be considered Texas animals and move through
trading channels as Texas cattle and not comply with the entry
requirements. The challenge becomes even more sensitive if
one of those animals is disclosed as having TB .Texas would
then be the state held responsible for that animal having TB
and affect our status. Without Id there is no way to trace back
a positive animal and deal with the problem. Additionally, as
described above, Texas origin dairy cattle are often moved nu-
merous times before nal disposition of the animal at slaughter.
Recent efforts to trace dairy calves, that were implicated as the
possible source of bovine tuberculosis, back to the dairy farm
of origin were disappointing. Approximately half of the calves
were untraceable. The end result is that Texas could have an
undetected tuberculosis infected herd that will continue to sell
calves and potentially spread disease. An effective animal iden-
tication system is critical to effective disease control efforts.
New Mexico is experiencing serious Tuberculosis problems in
their dairy cattle. There is a great amount of movement of dairy
cattle between dairies in one state (Texas or New Mexico) and
calf or heifer raisers in the other state (Texas or New Mexico).
The establishment of new dairies in the Panhandle has changed
the complexion of the livestock industry in the area. Dairy calf
ranchers and heifer raisers have been established and move an-
imals frequently from one facility to another, raising the risk for
disease transmission. Nearly 1,000 dairy animals imported to
Texas currently are untraceable. Currently, Texas has over 200
open TB traces on which TAHC and USDA staff are working.
Many of these involve dairy cattle. With TB concerns on the
rise, the TAHC has worked closely with the Texas Association of
Dairymen (TAD) to develop a plan for identifying dairy animals
imported or moved within the state. Keeping a TB-free designa-
tion is particularly important for Texas, because it allows ranch-
ers to move cattle across state lines without having them tested
for tuberculosis. Most of the comments sent on this proposal had
two themes contained in their comment. The rst was concern
that related to the National Animal Identication System (NAIS).
The second was regarding the use of other types of identication
devices.
NAIS: Regarding NAIS the theme of the comments is indicated
by this statement from this comment: "Because of the agency’s
policy of promoting the National Animal Identication System
(NAIS), I am concerned that the agency will connect the of-
cial identication device required under the new regulation to the
NAIS."
The following comment also reiterartes that point. "We interpret
this as a step towards device-tagging all farm animals and poul-
try, registering farms by GPS, and indeed, a step towards NAIS.
If TAHC is truly interested in keeping TB from entering the state
of Texas, then test all animals coming in. Tags do not announce,
prevent or cure disease. Get to the root of the problem, please."
In responding to the concern it is critical to understand that the
rule under consideration for adoption is a rule governing animal
identication for disease control. This rule neither endorses not
deters from NAIS. TAHC has imposed testing requirements on
dairy cattle imported into the state. However, current TB testing
methods are not infallible. Texas dairy producers, calf raisers
and heifer raisers produce thousands of dairy cattle each year,
many of which are moved in commerce around the state. If these
animals are not identied and some of them are exposed to and
become infected with TB from imported animals, the Texas an-
imals would be untraceable and could continue to spread dis-
ease.
Regarding the comments promoting other types of identication
devices there were a number of comments that promoted that
theme. A number of commenters made the same statement
that "(t)he proposed regulation mentions only identication de-
vices and does not include forms of identication such as tat-
toos and brands. This is a stark contrast to the existing regu-
lation for identifying cattle tested for tuberculosis, which specif-
ically lists identication devices, tattoos, and brands. The new
regulation provides fewer options for identifying untested cattle
than for identifying tested animals, which does not make sense."
Those comments went on to state that "I urge the Commission
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not to adopt the proposed §43(n). At a minimum, the language
of the proposed regulation should be changed to expressly al-
low for inexpensive, non-electronic forms of identication (such
as tattoos and brands) that are not connected to the National
Animal Identication System."
As a primary response the Commission would note that the com-
menter appear to have not noted §43.2(e) or understand the
meaning of the provisions, which provides for identication with
"an ofcial registration tattoo or an ofcial registration brand".
Both of these methods of identication are available to produc-
ers of cattle which are identied with a breed registry tattoo or a
breed registry brand. These two methods of identication have
historically been utilized as ofcial identication since they are
unique to the animal. A very high percentage of the dairy cat-
tle in the state of Texas are dairy cattle of the Holstein breed.
Registered Holsteins are generally identied by color pattern -
not be registry tattoo or registry brand. Therefore, these identi-
cation methods are not applicable to Holstein cattle. Thus the
requirement for identication "with ofcial identication device or
identication device approved by the commission."
There was also a comment that stated that the rule proposal "In-
tentionally violate my 4th Amendment protection against unrea-
sonable search and seizure set forth in the Constitution of the
United States. That protection, along with Article VI of the Con-
stitution which decrees no law or statute may infringe upon any
of the rights of the People set forth in the Constitution, should
seem to anyone involved in government to be enough to make
them dismiss such an idea out of hand." In response the Com-
mission would note that this rule proposal does not in any way
impinge upon a citizens 4th Amendment rights, nor does it at-
tempt to abridge any rights protected by that Amendment.
Fiscal Note/Cost: One Commenter made a number of specic
comments regarding the sufciency of the Fiscal Note for this
rule action. The Commenter states that "(y)our claim "that for
the rst ve-year period the amendments are in effect, there will
be no additional scal implications for state or local government
as a result of enforcing or administering the amended rule" does
not make sense."
The Commenter went on to say that "If you impose a new rule,
you will obviously have to inspect cattle being moved inside
Texas to insure that the new rule is being followed. Inspections
take time and inspectors, and result in reports being written,
reviewed, and led. None of those are free, therefore the new
inspections resulting from the new rules will obviously cost
the government money, unless you eliminate a like amount of
current inspections, reports, etc. That must not be the case,
otherwise I am sure you would have reported what it is you are
now doing that you will not do in the future, so you can make
the new inspections".
The same Commenter stated that the "(f)iscal Note is wrong
when it states: "The agency’s regulatory functions pose no sig-
nicant scal costs to individuals; it will recur de minimis costs,
but such costs are ordinary costs of commerce and doing intra-
and interstate commerce." "When you impose new requirements
on individuals/businesses, you increase costs. The time taken
to adjust business operations to your new rule will require time,
tags, recording, ling, and probably, reporting. Your claim that
these represent "no signicant scal costs" is ludicrous."
The Commission responds to these comments as fol-
lows. Commission staff prepares analysis of scal impact
per the guidelines of the Legislative Budget Board (LBB)
published at http://www.lbb.state.tx.us/Fiscal_Notes/Fiscal-
Notes_80R_AgencyGuide_1206.pdf. The LBB specically
instructs state agencies to exclude costs due to ination and
to exclude the costs of secondary impacts. Fiscal analysis
includes, but is not limited to, the following: 1) Analyzing the
costs, savings, gains, and losses to the state directly resulting
from the legislation or proposed rule; 2) Analyzing the impact
on the agency’s appropriated funds directly related to the leg-
islation or proposed rule; 3) Analyzing the potential impact on
the agency’s stafng level, whether an increase, decrease, or
neutral that is directly related to the legislation or proposed rule;
4) Analyzing the potential impact of other expenses, such as
professional services, travel, rent, other operating expenses, or
equipment directly related to the legislation or proposed rule;
5) Analyzing the impact on the agency’s technology resources
directly related to the legislation or proposed rule; 6)_Analyzing
the potential scal impact on local units of government directly
related to the legislation or proposed rule.
During the ve year period from the implementation date of the
proposed rule change, there is no signicant scal impact to
the Commission. No additional Commission resources have
been appropriated nor are any needed to implement the pro-
posed rule. No adjustment to the Commission’s budget is nec-
essary to implement the proposed rule. No changes to the Com-
mission’s current stafng level, or number of full-time equiva-
lent employees, is needed to implement the proposed rule. No
signicant additional Commission expenses, including technol-
ogy costs, are needed to implement the proposed rule. All reg-
ulatory requirements directly related to implementing the pro-
posed rule will be performed by Commission staff with existing,
or current, resources and stafng levels. Commission inspec-
tors already perform regulatory functions at livestock markets
and these same inspectors can perform any regulatory function
directly related to implementation of the proposed rule.
The Commission anticipates no increase in costs, nor any reduc-
tion in costs, directly related to implementation of the proposed
rule both for the Commission and for local units of government.
Similarly, the Commission anticipates neither a loss nor an in-
crease in revenue directly related to implementation of the pro-
posed rule, both for the Commission and for local units of gov-
ernment.
The Commenter also stated that "(y)our Fiscal Note statement
that ’There will be no effect on small or micro businesses’ is
wrong, unless you exempt them from the requirement. Since
you have not done so, your Fiscal Note is wrong. Small oper-
ators will not have the economies of scale to absorb your new
costs, making your new rules even more harmful to small Texas
businesses."
The Commission and its staff continue to concede that a direct
de minimis cost of procuring and afxing an identication device
to an animal is a direct cost of implementing the proposed rule.
A de minimis cost is one that is so small as to be insignicant
or negligible. In the context of this proposed rule, the cost of an
identication device is a negligible cost of doing business; it is a
de minimis operating cost, similar to those common in all trades
and professions in which such de minimis costs diminish oper-
ating cost. These are typically passed on to the consumer and
are generally recorded and reported as expenses by an entity
to reduce its federal income tax liability on federal income tax
returns. The cost of an identication device required by the pro-
posed rule is not prohibitive and does not impose an undue bur-
den requiring an economy of scale. The scal analysis provided
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by the Commission recognizes the de minimis costs associated
with implementing the proposed rule and Commission staff con-
tinues to assert that there is no signicant scal impact to the
Commission, to local units of government, and to regulated en-
tities, including micro businesses.
STATUTORY AUTHORITY
Chapter 43 is adopted under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The Commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent of
transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the Commission shall establish
a quarantine on the affected animals or on the affected place.
That is found in Section 161.061.
As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in Section 161.054. An agent of the Com-
mission is entitled to stop and inspect a shipment of animals or
animal products being transported in this state in order to de-
termine if the shipment originated from a quarantined area or
herd; or determine if the shipment presents a danger to the public
health or livestock industry through insect infestation or through
a communicable or noncommunicable disease. That authority is
found in Section 161.048.
Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
commission.
Section 161.061 provides that if the Commission determines that
a disease listed in Section 161.041 of this code or an agency of
transmission of one of those diseases exists in a place in this
state or among livestock, exotic livestock, domestic animals, do-
mestic fowl, or exotic fowl, or that a place in this state where
livestock, exotic livestock, domestic animals, domestic fowl, or
exotic fowl are exposed to one of those diseases or an agency
of transmission of one of those diseases, the commission shall
establish a quarantine on the affected animals or on the affected
place.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 47. APPROVED PERSONNEL
4 TAC §47.2
The Texas Animal Health Commission (Commission) adopts
amendments to Chapter 47, §47.2, concerning Approved Per-
sonnel without changes to the proposed text as published in the
June 8, 2007, issue of the Texas Register (32 TexReg 3086)
and will not be republished.
This adoptions amends the general requirements in §47.2. The
amendment authorizes an approved veterinarian’s technician or
other approved employee to operate under the general supervi-
sion of a TAHC approved veterinarian to perform testing for bru-
cellosis at a livestock market. This corresponds to the current
authorization found in the rules for the Texas Board of Veteri-
nary Medical Examiners (TBVME). TBVME has a rule located in
22 TAC §573.10 which provides that "(a)n approved veterinar-
ian’s technician or other approved employee under the general
supervision of a TAHC approved veterinarian may perform test-
ing for brucellosis at a livestock market." This adoption will make
commission rule consistent with the TBVME rule.
The Commission received two comments and provides a re-
sponse below.
One commenter expressed some concern about the application
of the rule, under the general supervision of a TAHC-approved
veterinarian is and asked how it was to be interpretive. The com-
menter wanted to know "was it to be interpreted as an accredited
practicing veterinarian or a veterinarian that is employed by the
TAHC?" The commenter thinks a plausible solution to this inter-
pretation would be to change the wording to, "under the general
supervision of a TAHC accredited veterinarian," as all veterinar-
ians that perform the sale barn work are specically accredited.
The second commenter was against this proposal because it is
opening the door to allowing any lay person to perform those
tasks.
In response to both comments there seems to be some misun-
derstanding regarding how the rule is applied. First, the pro-
posed rule is specically intended to allow a technician or other
approved employee of a TAHC approved practicing veterinarian
to perform testing for brucellosis at livestock markets under gen-
eral supervision of the TAHC approved practicing veterinarian.
The rule does not allow a TAHC employed veterinarian to pro-
vide general supervision to a private technician. TAHC strongly
supports the function of practicing veterinarians at livestock mar-
kets. There is evidently a misunderstanding of terms relative to
understanding the rule. In order for a practicing veterinarian to
perform testing, etc. at a livestock market the veterinarian must
be licensed in the state of Texas to practice veterinary medicine,
accredited by USDA, and approved by TAHC to perform live-
stock market functions. That is the program that this regulatory
chapter program supports. The personnel who perform this func-
tion are supervised by the private veterinarian. This is a modi-
cation that was made several years ago in response to the dif-
culties of some livestock markets to obtain a private veterinarian
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to fully perform all those functions or personally supervise that
activity. The personnel who perform specied tasks under this
program must also be approved by the Commission and super-
vised by a private veterinarian.
STATUTORY AUTHORITY
The amendment to §47.2 is adopted under the following statutory
authority as found in Chapter 161 of the Texas Agriculture Code.
The Commission is vested by statute, Section 161.041 (a), with
the requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The Commission is authorized, by
Section 161.041 (b), to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock. In
Chapter 163 there is section 163.064, and entitled "Testing and
Vaccination", which provides that "(o)nly a person approved by
the commission may perform testing and vaccinating for brucel-
losis, regardless of whether the person is a veterinarian."
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 49. EQUINE
4 TAC §49.4
The Texas Animal Health Commission (Commission) adopts
new §49.4 regarding reporting and handling requirements for
equine carriers of Equine Viral Arteritis (EVA), without changes
to the proposed text as published in the June 8, 2007, issue
of the Texas Register (32 TexReg 3087) and will not be repub-
lished.
Texas equine producers, veterinarians and livestock health of-
cials have become increasingly concerned about EVA, which
has recently been detected in New Mexico and Utah this year.
EVA is an infectious viral disease of horses that causes a variety
of clinical symptoms, most signicantly abortions. The disease
is transmitted through both the respiratory and reproductive sys-
tems. Many horses are either asymptomatic or exhibit u-like
symptoms for a short period of time. An abortion in pregnant
mares is often the rst, and in some cases, the only sign of the
disease. EVA has been conrmed in a variety of horse breeds,
with the highest infection rate found in adult Standardbreds.
Breeders, racehorse owners, and show horse owners all have
strong economic reasons to prevent and control this disease.
While it does not kill mature horses, EVA can eliminate an en-
tire breeding season by causing numerous mares to abort. In
addition, U.S. horses that test positive for EVA antibodies and
horse semen from EVA-infected horses can be barred from en-
tering foreign countries. While some infected equine exhibit no
signs of disease, owners should be alert and notify their accred-
ited private veterinary practitioner if horses or foals develop signs
of EVA, including fever, depression, diarrhea, coughing or nasal
discharge, or swelling of the legs, body or head.
An Equine Working Group, with representatives of the Quarter
Horse and Thoroughbred industries, the Texas Veterinary Med-
ical Association, the Texas Racing Commission, equine practi-
tioners, along with Commission staff met to discuss and make
recommendations relative to EVA. The Equine Working Group
made recommendations to add some specic requirements for
breeding of stallion carriers of EVA.
The Commission adopts new §49.4, to be entitled, "Equine Viral
Arteritis (EVA): Reporting and Handling of Infected Equine".
In subsection (a) there are EVA classications for reporting
purposes. The rule then provides three objective standards for
reporting an equine as being EVA positive. EVA was recently
proposed as a disease, to be reported to the commission.
Texas Agriculture Code Chapter 161, Section 161.101 has
requirements for a veterinarian, veterinary diagnostic laboratory
or a person having care, custody, or control of an animal to
report specied animal health diseases. The Commission
has reporting requirements and species specic reportable
diseases in Chapter 45 of the Commission rules. The adoption
of §45.2 was published in the June 8, 2007, issue of the Texas
Register (32 TexReg 3172).
The rule in subsection (b) provides that the owners, managers
or caretakers of Equine Viral Arteritis (EVA) carrier stallions shall
provide written notication to owners of mares that are to be bred
to the EVA carrier stallion, either by live cover or articial insemi-
nation, that the stallion is an EVA carrier and that the mare could
become infected with EVA through breeding to the carrier stal-
lion. Also, the rule provides that the Executive Director may re-
strict movement of equine epidemiologically deemed to be a high
risk for the spread of EVA.
No comments were received regarding adoption of the rule.
STATUTORY AUTHORITY
The new section is adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. Chap-
ter 49 is adopted under the following statutory authority as found
in Chapter 161 of the Texas Agriculture Code. The Commission
is vested by statute, Section 161.041 (a), with the requirement to
protect all livestock, domestic animals, and domestic fowl from
disease. The Commission is authorized, by Section 161.041 (b),
to act to eradicate or control any disease or agent of transmis-
sion for any disease that affects livestock. If the Commission
determines that a disease listed in Section 161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the commission shall establish a quarantine on
the affected animals or on the affected place. That is found in
Section 161.061.
As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in Section 161.054. An agent of the com-
mission is entitled to stop and inspect a shipment of animals or
animal products being transported in this state in order to de-
termine if the shipment originated from a quarantined area or
herd; or determine if the shipment presents a danger to the public
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health or livestock industry through insect infestation or through
a communicable or noncommunicable disease. That authority is
found in Section 161.048.
Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written instru-
ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire Commission.
Section 161.061 provides that if the Commission determines that
a disease listed in Section 161.041 of this code or an agency of
transmission of one of those diseases exists in a place in this
state or among livestock, exotic livestock, domestic animals, do-
mestic fowl, or exotic fowl, or that a place in this state where
livestock, exotic livestock, domestic animals, domestic fowl, or
exotic fowl are exposed to one of those diseases or an agency
of transmission of one of those diseases, the Commission shall
establish a quarantine on the affected animals or on the affected
place.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 51. ENTRY REQUIREMENTS
4 TAC §§51.3, 51.8, 51.9, 51.13, 51.15
The Texas Animal Health Commission (commission) adopts
amendments to Chapter 51, Entry Requirements, §§51.3, 51.8,
51.9, 51.13 and 51.15, without changes to the proposed text as
published in the June 8, 2007, issue of the Texas Register (32
TexReg 3088) and will not be republished.
The purpose of the amendments to Chapter 51 is to provide new
entry requirements as well as clarify existing entry requirement
for animals entering Texas from out of state.
The Commission did receive three comments regarding adop-
tion of the rules.
The rst comment was support of the recommend changes to
§51.15 regarding poultry. The rule is being changed regarding
the proper reference test for avian inuenza.
The second comment was regarding the change to the entry re-
quirements for dairy cattle in §51.8 for dairy animals two months
of age or less and the associated permit requirement. The com-
menter interprets the requirements to be limited going to a quar-
antine facility. The actual requirement has been in place for over
a year and does not limit it to going to a quarantine facility but
rather is focused on a designated facility which is generally the
dairy that imported the dairy heifers into Texas.
The last commenter indicated support for the proposed changes
to §§51.3, 51.8 and 51.9.
The Commission adds the term "beef" to §51.3(a) which has ex-
ceptions for having an entry permit and a certicate of veterinary
inspection. The term is added to subsection (a)(2), (4), (5) and
(8) to clarify and ensure that only beef cattle, not dairy cattle,
qualify for the exceptions.
The Commission is amending entry requirements regarding cat-
tle as found in §51.8(a). In subsection (a) there are entry re-
quirements for Brucellosis. The Commission recently amended
the requirements for brucellosis to provide that all cattle being
shipped to a feedyard prior to slaughter shall be ofcially indi-
vidually identied with a permanent identication device prior to
leaving the state of origin. However, the entry requirement is fo-
cused on cattle which are Brucellosis test eligible. Test eligible
cattle are cattle which are parturient or postparturient 18 months
of age and over (as evidenced by the loss of the rst pair of
temporary incisor teeth), except steers and spayed heifers. The
Commission is adding that denition to clarify the entry require-
ment.
Also in §51.8(b)(3) there are entry requirements for all sexually
intact dairy cattle. The requirements are focused on tuberculo-
sis test for entry into Texas. The Commission put these require-
ments in place in order to protect the Texas dairy cattle industry
where Tuberculosis is a risk. This risk and concern is further
demonstrated by the fact that several other states have recently
disclosed tuberculosis in dairy herds. The greatest concern is
New Mexico with a signicant amount of movement of cattle be-
tween both states. The Commission has in place a tuberculo-
sis test requirement with the test eligible age as indicated at six
months. However, the tuberculosis test can be done on an ani-
mal from two months of age and up. There is a fairly signicant
amount of movement of animals which are less than six months
of age. Dairies located in the Texas Panhandle and in New Mex-
ico will ship their baby heifers to a facility where they can be
grown as replacement heifers and return to their dairy farm of
origin. These animals may go from one state to another before
the age of two months. Because these animals are co-mingled
with other heifers from other facilities it creates a risk for tuber-
culosis spread. It is imperative that the animals be tested prior
to return. To address this issue and concern the Commission
is lowering the test eligible age for tuberculosis testing from six
months to two months.
Also, the Commission is adding a new test requirement for M
branded roping steers entering from another state. The Com-
mission currently requires that all M branded roping steers have
an annual test with them when participating in shows, fairs and
exhibitions. However, the animals are not currently required to
have a tuberculosis test when entering Texas from another state.
The Commission is adding a new subsection (b)(4) which will
provide that "all "M" brand steers, which are recognized as po-
tential rodeo and/or roping stock, being imported into Texas from
another state shall be accompanied by a certicate of veterinary
inspection which indicates that the animal(s) were tested nega-
tive for tuberculosis within twelve months prior to entry into the
state."
In §51.9 the Commission is clarifying the requirement that exotic
swine must be tested for brucellosis and pseudorabies.
Regarding §51.13 the Commission is adding entry requirements
for equine or semen of equine which are positive for Equine Viral
Arteritis (EVA). The Commission is currently amending Chapter
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45 concerning Reportable Diseases to require the reporting of
known positives for EVA and Equine Herpes Virus-1 (EHV-1).
Texas Agriculture Code Chapter 161, Section 161.101 provide
requirements related to the duty of a veterinarian, veterinary di-
agnostic laboratory or a person having care, custody, or con-
trol of an animal to report specied animal health diseases. The
Commission has promulgated reporting requirements and spec-
ies specic reportable diseases in Chapter 45 of the Commis-
sion rules.
Texas equine producers, veterinarians and livestock health of-
cials have become increasingly concerned about EVA, which
has recently been detected in New Mexico and Utah this year.
EVA is an infectious viral disease of horses that causes a variety
of clinical symptoms, most signicantly abortions. The disease
is transmitted through both the respiratory and reproductive sys-
tems. Many horses are either asymptomatic or exhibit u-like
symptoms for a short period of time. An abortion in a pregnant
mares is often the rst, and in some cases, the only sign of the
disease. EVA has been conrmed in a variety of horse breeds,
with the highest infection rate found in adult Standardbreds.
Breeders, racehorse owners, and show horse owners all have
strong economic reasons to prevent and control this disease.
While it does not kill mature horses, EVA can eliminate an en-
tire breeding season by causing numerous mares to abort. In
addition, U.S. horses that test positive for EVA antibodies and
horse semen from EVA-infected horses can be barred from en-
tering foreign countries. While some infected equine exhibit no
signs of disease, owners should be alert and notify their accred-
ited private veterinary practitioner if horses or foals develop signs
of EVA, including fever, depression, diarrhea, coughing or nasal
discharge, or swelling of the legs, body or head.
An Equine Working Group, with representatives of the Quarter
Horse and Thoroughbred industries, the Texas Veterinary Med-
ical Association, the Texas Racing Commission, equine practi-
tioners, along with commission staff met to discuss and make
recommendations relative to EVA. The Equine Working Group
made recommendations to add some specic requirements for
equine and semen of equine which are positive or potentially ex-
posed to EVA and want to enter Texas.
The recommendations, as they relate to entry requirements are:
1.) develop importation regulations that require persons selling
EVA carrier stallions from another state or country to a buyer
in Texas, or a person otherwise importing a carrier stallion into
Texas to notify the buyer or receiver of the stallion, in writing, that
the stallion is an EVA carrier stallion; 2.) develop importation
regulations to require owners of EVA carrier stallions who ship
semen from the carrier stallion into Texas to notify, in writing,
the owners or managers of mares to be inseminated that the
semen is from an EVA carrier stallion and that the mare could
become EVA infected through insemination with infective semen;
and 3.) develop importation regulations which prohibit entry of
equine that originate from a quarantined area, assure that equine
being imported do not exhibit clinical signs of EVA, and equine
being imported have a rectal temperature of 101° F or less at
the time of examination for entry. The Commission adds those
recommendations to §51.13 by adding a new subsection (c) with
those specic requirements.
Regarding §51.15 which has test requirements for Poultry. Cur-
rently the Commission has avian inuenza test requirements for
poultry entering Texas. The Commission is deleting the test
term Directigen as the designated test and replacing it with the
RRT-PCR test.
Although never approved for detecting avian inuenza virus in
poultry, the Directigen test, a test designed for use in human
testing, was the only alternative to serology for determining the
avian inuenza health status of poultry, prior to the development
of the RRT-PCR test. The RRT-PCR is a reliable test and is
approved for detecting the virus in poultry. Therefore, the TAHC
is proposing to delete the reference to Directigen in §51.15 and
add RRT-PCR as an approved test.
STATUTORY AUTHORITY
The amendments are adopted under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the Commission shall establish a quarantine on
the affected animals or on the affected place. That authority is
found in §161.061.
As a control measure, the Commission, by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054. An agent of the
commission is entitled to stop and inspect a shipment of animals
or animal products being transported in this state in order to de-
termine if the shipment originated from a quarantined area or
herd; or determine if the shipment presents a danger to the public
health or livestock industry through insect infestation or through
a communicable or noncommunicable disease. That authority is
found in §161.048.
Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.
Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the commission shall establish
a quarantine on the affected animals or on the affected place.
Section 161.101 provides that the Commission may require a
veterinarian, a veterinary diagnostic laboratory, or a person hav-
ing care, custody, or control of an animal to report the existence
of specic diseases among livestock, exotic livestock, bison, do-
mestic fowl, or exotic fowl.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 59. GENERAL PRACTICES AND
PROCEDURES
4 TAC §59.8
The Texas Animal Health Commission ("TAHC" or "Commis-
sion") adopts the repeal of §59.8, concerning Memorandum
of Understanding (MOU) with Travis County, without changes
to the proposal as published in the June 8, 2007, issue of the
Texas Register (32 TexReg 3093) and will not be republished.
The Commission terminates the MOU. The MOU was for the
purpose of Travis County Sheriff’s checking health certicates
during the performance of other duties. The MOU is speci-
cally authorized by §161.052 of the Texas Agriculture Code. The
MOU was originally executed at the request of the Travis County
Sheriff’s Department in 2000. The statute requires that both en-
tities reafrm the MOU on an annual basis. During the renewal
process the Travis County Sheriff’s Department determined that
they did not want to maintain the MOU and asked to have it re-
scinded. The Travis County Commissioner’s Court at their Feb-
ruary 6, 2007 meeting voted to terminate the MOU. That action
can be found in the Travis County Minutes. They can be found
at the following web site, http://www.co.travis.tx.us/commission-
ers_court/minutes/2007/02/070206vs.pdf. It is Item Number 23.
No comments were received regarding adoption of the repeal.
STATUTORY AUTHORITY
The repeal is adopted under the Texas Agriculture Code, Chap-
ter 161, §161.041(a) and (b), and §161.046 which authorizes the
Commission to promulgate rules in accordance with the Texas
Agriculture Code. Section 161.052 authorizes the Commission
to adopt a joint memorandum of understanding that includes
provisions under which the sheriff of that county or the sheriff’s
deputies are to check for health papers and permits.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER D. RECORDS, REPORTS, AND
OTHER REQUIRED INFORMATION
The Public Utility Commission of Texas (commission) adopts an
amendment to §25.74, relating to Report on Change in Control,
Sale of Property, Purchase of Stock, or Loan, with changes to
the proposed text, and the repeal of §25.75, relating to Reports
on Sale of 50% or More of Stock, without changes, as published
in the April 13, 2007, issue of the Texas Register (32 TexReg
2080). The amendment and repeal will require an electric utility
to report to the commission in advance of the closing of certain
transactions. The amendment and repeal will enable the com-
mission to better regulate and supervise the business of each
electric utility. This amendment and repeal are adopted under
Project Number 34038.
The commission received comments from AEP Texas Central
Company, AEP Texas North Company, and Southwestern
Electric Power Company (collectively AEP), CenterPoint Energy
Houston Electric, LLC (CenterPoint), El Paso Electric Company
(EPE), Entergy Gulf States, Inc. (EGSI), Lower Colorado River
Authority Transmission Services Corporation (LCRA), Oncor
Electric Delivery Company (Oncor), Texas Industrial Energy
Consumers (TIEC), TXU Cities Steering Committee (TXU
Cities), and Xcel Energy, Inc. on behalf of Southwestern Public
Service Company (Xcel). TIEC and TXU Cities supported the
adoption of the amendment of §25.74 and repeal of §25.75.
AEP, CenterPoint, EPE, LCRA, Oncor, and Xcel opposed the
adoption of the amendment of §25.74. However, CenterPoint
agreed that if §25.74 is amended, the repeal of §25.75 is
appropriate. EGSI stated that, while the amendment may be
premature, §25.74 should be claried to specically exclude a
jurisdictional separation pursuant to Public Utility Regulatory
Act (PURA) §39.452(e).
EPE, Oncor, and Xcel commented that because the Texas legis-
lature was considering changes to PURA concerning notice and
approval of certain transactions, the commission should delay
consideration of the amendment and repeal until the legislature
completed its work.
CenterPoint objected that the amendment of §25.74, specically
the requirement of reporting certain transactions "not later than
six months prior to the earliest date the transaction could occur,"
should comport with the form of the bill enacted by the legisla-
ture. That bill read "within 180 days" in the House versions of the
Senate bills 482 and 483, and not "six months" as it did in the
proposed amendment. TIEC disagreed with CenterPoint, stating
that the commission has the authority to adopt the amendment
without any further legislative changes.
Several commenters disputed the commission’s statutory au-
thority to adopt the amendment. AEP asserted that the commis-
sion’s statutory authority to require the reporting of sale, transfer,
and merger transactions six months prior to closing is uncertain.
AEP cited to PURA §14.101, which provides that such transac-
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tions must be reported within "a reasonable time," but does not,
in its view, authorize the commission to delay the closing of such
transactions. EPE agreed with AEP’s argument. Oncor also ob-
jected to the amendment on statutory grounds, stating that ex-
tending the reach of PURA to "direct or indirect" transfers of con-
trolling interests in "direct or indirect" owners of an electric utility
exceeds the statute’s reach. LCRA agreed with Oncor’s objec-
tion. TXU Cities disagreed with these comments, and stated that
the amendment to §25.74 grants invaluable time to ensure that
the commission can adequately review details of complex nan-
cial transactions that have potentially long-term public interest
implications. In addition, TXU Cities disagreed with AEP’s claim
that PURA §14.101 does not give the commission authority to
interpret "within a reasonable time," stating that while the legis-
lature did not expressly limit the commission’s authority in this
regard, it did expressly provide broad authority to the commis-
sion to do "anything . . . necessary and convenient" to exercise
its regulatory power. TIEC agreed that the commission has this
power.
AEP and Xcel further objected to the amendment requiring pre-
closing ling on the grounds that many entities already elect to
seek voluntary pre-approval of sale, transfer, and merger trans-
actions. TXU Cities disagreed with Xcel and AEP, stating that if
entities already engage in pre-reporting as part of their business
practice, memorializing the requirement will not impose any ad-
ditional burden.
Oncor and LCRA argued that the six-month advance notice
requirement would create an unreasonable burden effectively
preventing certain transactions from occurring. Oncor asserted
that the current timeframes offer entities necessary exibility
while also giving the commission adequate review time. LCRA
agreed. AEP added that not only could the amendment delay
a wide range of transactions, but also it could add damaging
costs and impair the ability and willingness of parties to enter
into many smaller transactions. TIEC disagreed with these
objections, stating that the consumers’ interests mandate that
the commission have the authority to ensure that a transaction
is consistent with the public interest. TXU Cities agreed with
TIEC.
Commission response
Since the publication of the proposed amendment and repeal,
Texas House Bill 624 §1, 80th Legislature, Regular Session
(2007) (HB 624; effective June 15, 2007; to be codied at PURA
§39.262(l) - (o)) and Texas House Bill 3693 §25, 80th Legisla-
ture, Regular Session (2007) (HB 3693; effective September
1, 2007; to be codied at PURA §39.915), have been adopted,
and both will be in effect by the time the rule amendments
take effect. PURA §39.262(l) - (o) and §39.915 require the
commission to approve or deny certain transactions involving
the merger, consolidation, stock, or control of an electric utility.
The commission has changed the amendment to conform to
these PURA provisions, and they are specically addressed
in adopted subsections (a) and (f). These PURA provisions
refer to an electric utility or transmission and distribution utility.
The amendment refers only to an electric utility, because the
term "electric utility" includes a transmission and distribution
utility. Many of the commenters’ concerns about the proposed
amendment were resolved by the adoption of these PURA
provisions.
Adopted subsection (b) requires that the electric utility report a
transaction addressed by PURA §14.101(a)(1) at least one com-
mission working day before the transaction closes. However,
adopted subsection (b) also references PURA §37.154, which
requires that an electric utility obtain commission approval of
a transfer of a certicate of convenience and necessity. For a
transaction reported pursuant to adopted subsection (b) that is
also subject to PURA §37.154, PURA effectively requires com-
mission review of the transaction before it closes. In contrast, for
a transaction reported pursuant to adopted subsection (b) that is
not also subject to PURA §37.154, PURA does not require com-
mission review of the transaction before it closes. The commis-
sion concludes that adopted subsection (b) appropriately distin-
guishes between those transactions that should be reviewed by
the commission before they close and those for which commis-
sion review before closing should not be categorically required.
Subsections (c) and (d) address transactions that are less likely
to have substantial and prompt impacts on utilities’ service in
comparison to transactions addressed by subsection (a) or
transactions addressed by subsection (b) and subject to PURA
§37.154. As a result, adopted subsections (c) and (d) require
that a utility report a transaction addressed by subsections (c)
or (d) at least one commission working day before the trans-
action closes, instead of not later than six months prior to the
earliest date that the transaction could occur as provided in the
proposed amendment. In addition, the commission has added a
5% stock ownership materiality threshold to adopted subsection
(d).
LCRA objected to proposed §25.74(a) requiring transactions
involving "more than $100,000" be reported, stating that a
more objective transaction dollar value allowing oversight over
more signicant transactions would be appropriate and would
cause ratepayers to bear fewer costs. AEP agreed, noting that
$100,000 is a relatively small amount in the electric business.
Commission response
The threshold for review specied by PURA §14.101(a)(1) is
$100,000.
Oncor argued that the commission should not adopt any rule
amendment that would apply retroactively to any transaction
reported to the commission, stating that such an action would
amount to "changing the rules in the middle of the game." TIEC
disagreed and argued that the commission is well within its
power to modify procedural requirements and apply them to
pending transactions.
Commission response
With one exception, PURA §39.262(l) - (o) apply to any transac-
tion described by subsection (l) that had not closed before June
15, 2007, the effective date of HB 624. The exception, pursuant
to subsection (n), is a transaction for which a denitive agree-
ment was executed before April 1, 2007, if the electric utility or a
person seeking to acquire or merge with the electric utility made
a ling for review of the transaction under PURA §14.101 be-
fore May 1, 2007, and the resulting proceeding is not withdrawn.
PURA §39.915 contains the same provisions, but is effective on
September 1, 2007. Proposed subsection (i), now adopted sub-
section (f), has been changed to conform to these new PURA
provisions. The commission has also deleted proposed subsec-
tion (g), which provided that a transaction like those addressed
by PURA §39.262(l) shall not occur before the commission com-
pletes its review of the transaction as proposed, regardless of the
amount of time that has transpired since the report of the trans-
action to the commission was made. Any issue concerning the
closing of a transaction addressed by PURA §39.262(n) can be
addressed in the pending commission proceeding in which the
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transaction is being considered, including whether the commis-
sion has authority to delay or prohibit the closing of the transac-
tion.
EGSI recommended that the proposed rule be claried to speci-
cally exclude jurisdictional separation and certain Chapter 39-re-
lated transactions from the scope of the rule. TXU Cities dis-
agreed with EGSI’s proposal, stating that jurisdictional separa-
tion transactions could have a signicant impact on consumers
in Texas and should be subject to oversight. TIEC, on the other
hand, replied that the rules do not implicate EGSI’s jurisdictional
separation issue and need not be specically addressed in the
rule.
Commission response
The commission agrees that the rule should not apply to ac-
tivities covered by PURA §14.101(d) and §39.452(e), and has
amended the rule accordingly. PURA §14.101(d) lists activities
that are excluded from PURA §14.101. In addition, PURA does
not contemplate mandatory, pre-closing review by the commis-
sion of the reasonableness of the manner in which jurisdictional
separation done pursuant to PURA §39.452(e) is accomplished.
LCRA asserted that §25.74(i) is unclear as to when a "transac-
tion" actually occurs, arguing that the proposed rule could be
interpreted to mean a point in time when a contract for sale is
executed or a later point in time, when actual title is set to trans-
fer.
Commission response
The rule has been amended to refer to when a transaction
closes, which is consistent with HB 624 and HB 3693.
All comments, including any not specically referenced herein,
were fully considered by the commission. In adopting amended
§25.74, the commission makes other changes to clarify its intent
and conform the rule to current law.
16 TAC §25.74
This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 2007)
(PURA), which provides the Public Utility Commission with
the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction; and specically
PURA §14.001, which gives the commission the general power
to regulate and supervise the business of each electric utility;
PURA §14.201, which requires the commission to keep itself
informed as to the manner and method in which each electric
utility is managed and its affairs are conducted; PURA §14.101,
which requires the commission to review certain transactions of
electric utilities; PURA §37.154, which requires the commission
to review the transfer of a certicate of convenience and ne-
cessity of an electric utility; and Texas House Bill 624 §1, 80th
Legislature, Regular Session (2007) (effective June 15, 2007;
to be codied at PURA §39.262(l) - (o)) and Texas House Bill
3693 §25, 80th Legislature, Regular Session (2007) (effective
September 1, 2007; to be codied at PURA §39.915), which
require an electric utility to report to and obtain approval of the
commission before closing certain transactions.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, 14.101, and 37.154; Texas House Bill 624
§1, 80th Legislature, Regular Session (2007) (effective June
15, 2007; to be codied at PURA §39.262(l) - (o)); and Texas
House Bill 3693 §25, 80th Legislature, Regular Session (2007)
(effective September 1, 2007; to be codied at PURA §39.915).
§25.74. Report on Change in Control, Sale of Property, Purchase of
Stock, or Loan.
(a) Pursuant to Public Utility Regulatory Act (PURA)
§39.262(l) - (m) and §39.915, an electric utility must report to and
obtain approval of the commission before closing any transaction in
which:
(1) the electric utility will be merged or consolidated with
another electric utility;
(2) at least 50% of the stock of the electric utility will be
transferred or sold; or
(3) a controlling interest or operational control of the elec-
tric utility will be transferred.
(b) Pursuant to PURA §14.101(a)(1), an electric utility shall
not sell, acquire, or lease a plant as an operating unit or system in the
State of Texas for a total consideration of more than $100,000 unless
the electric utility reports such transaction to the commission at least
one commission working day before the transaction closes. Pursuant
to PURA §37.154, if the transaction involves the sale, assignment, or
lease of a certicate of convenience and necessity (CCN) or a right
obtained under a CCN, the electric utility must obtain commission ap-
proval of such CCN transfer.
(c) An electric utility shall not purchase voting stock in another
public utility doing business in the State of Texas unless the electric
utility reports such purchase to the commission at least one commission
working day before the transaction closes.
(d) An electric utility shall not loan money, stocks, bonds,
notes, or other evidence of indebtedness to any person who directly or
indirectly owns or holds 5% or more of the stock of the electric utility
unless the electric utility reports such transaction to the commission
at least one commission working day before the transaction closes. A
properly led tariff or energy efciency plan with respect to energy
conservation loans available to customers will be considered adequate
reporting to the commission.
(e) This section does not apply to activities addressed by
PURA §14.101(d) and §39.452(e).
(f) This section applies to any transaction addressed by this
section that has not closed, except for a transaction addressed by PURA
§39.262(n) or §39.915(c).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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16 TAC §25.75
This repeal is adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 2007) (PURA),
which provides the Public Utility Commission with the authority to
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make and enforce rules reasonably required in the exercise of its
powers and jurisdiction; and specically PURA §14.001, which
gives the commission the general power to regulate and super-
vise the business of each electric utility; PURA §14.201, which
requires the commission to keep itself informed as to the man-
ner and method in which each electric utility is managed and its
affairs are conducted; PURA §14.101, which requires the com-
mission to review certain transactions of electric utilities; PURA
§37.154, which requires the commission to review the transfer
of a certicate of convenience and necessity of an electric utility;
and Texas House Bill 624 §1, 80th Legislature, Regular Ses-
sion (2007) (effective June 15, 2007; to be codied at PURA
§39.262(l)-(o)) and Texas House Bill 3693 §25, 80th Legislature,
Regular Session (2007) (effective September 1, 2007; to be cod-
ied at PURA §39.915), which require an electric utility to report
to and obtain approval of the commission before closing certain
transactions.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, 14.101, and 37.154; Texas House Bill 624
§1, 80th Legislature, Regular Session (2007) (effective June
15, 2007; to be codied at PURA §39.262(l)-(o)); and Texas
House Bill 3693 §25, 80th Legislature, Regular Session (2007)
(effective September 1, 2007; to be codied at PURA §39.915).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 82. BARBERS
16 TAC §§82.10, 82.20 - 82.22, 82.29, 82.31, 82.40, 82.50 -
82.54, 82.70, 82.71, 82.80, 82.106, 82.110, 82.114, 82.120
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts amendments to existing rules at 16 Texas Adminis-
trative Code ("TAC"), Chapter 82, §§82.10, 82.20 - 82.22, 82.29,
82.31, 82.40, 82.50, 82.52, 82.53, 82.54, 82.70, 82.71, 82.106,
82.110, 82.114, and 82.120, regarding the regulation of barber-
ing as published in the August 17, 2007, issue of the Texas Reg-
ister (32 TexReg 5134), without changes, and will not be repub-
lished. Sections 82.51 and 82.80 are adopted with changes from
the rules as published in the August 17, 2007, issue of the Texas
Register (32 TexReg 5134) and are republished.
These adopted rule changes are necessary to implement
changes in law enacted by House Bill 2106, 80th Legislature,
and to make certain clean-up changes in the rules for barbering.
The provisions of House Bill 2106 became effective on June
15, 2007 and require the Commission to adopt rules necessary
to implement the new legislation by January 1, 2008. These
rule changes were recommended by the Advisory Board on
Barbering at its meeting on July 30, 2007.
In §82.10, denitions are added for "hair braider," "hair weaver,"
and "weaving." House Bill 2106 creates two new certicate types
in the barber program, the hair braiding specialty certicate of
registration and the hair weaving specialty certicate of registra-
tion. The new rule denitions are necessary to clarify the scope
of practice of these certicate holders.
In §82.20 adopted amendments are made to specify the eligibility
requirements for a hair braiding specialty certicate of registra-
tion and a hair weaving specialty certicate of registration. The
hair weaving certicate requires 300 hours of instruction and a
written and practical examination, while the hair braiding certi-
cate requires 35 hours of instruction and no examination. These
are the requirements that the Advisory Board considered appro-
priate for these certicate types. The requirements are consis-
tent with the requirements for similar certicate types in the cos-
metology program.
New language as adopted in §82.21(c) implements a change in
law made by House Bill 2106, to eliminate the minimum pass-
ing grade for the barber examination that was previously set in
statute at 75 percent. The adopted amendment sets the pass-
ing score at 70 for all examinations in the barber program. This
passing score is more consistent with that for other types of
Texas Department of Licensing and Regulation (Department) ex-
aminations.
The heading of §82.22 and subsections (a) and (c) are amended
to implement a change in law made by House Bill 2106, that
specialty shop permits may be obtained for hair weaving and
hair braiding shops in addition to manicurist shops. Subsection
(d) is amended to add hair weaving and hair braiding specialty
certicates to the list of license types that are eligible to obtain a
booth rental permit. This adopted change is necessary because
the Department anticipates that hair weavers and hair braiders
may work as independent contractors renting space in a shop.
Subsection (e) is deleted to implement a change in law made
by House Bill 2106, that barbershops and specialty shops are
no longer required to be inspected by the Department before
opening for business.
Section 82.29(b) is amended to implement a change in law made
by House Bill 2106 by specifying that relocated barbershops and
specialty shops are no longer required to be inspected by the De-
partment before opening for business. Relocated barber schools
must still be inspected prior to opening. Additionally, in subsec-
tion (c) a clean-up change is made to clarify that the list of events
that constitute a change of ownership is not an exhaustive list.
In §82.31, hair braiding specialty certicates, hair weaving spe-
cialty certicates, hair weaving specialty shop permits, and hair
braiding specialty shop permits are added to the list of license
types with a two-year term.
In the General Appropriations Act, the 80th Legislature appro-
priated money to the Department from the Barber School Tuition
Protection Account for the 2008-09 biennium. In response, the
Department updates the rules related to claims against the ac-
count to ensure that there is a clear process for handling claims.
In §82.40(f), the dollar limit for each claim is lowered to $1,000.
This amount is set in view of the $5,000 annual amount that the
Legislature has appropriated for payment of claims. A limit of
$2,500 is placed on the total of claims that may be paid against
one school. This limit is intended to avoid having the entire
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amount of appropriated funds being exhausted by claims against
one closed school. Subsection (g) is added to list the requisites
for payment of a refund to a student. Subsection (h) species
that claims will be paid on a pro rata basis if all claims cannot be
satised. Subsection (i) requires that the Department provide
notice of a claim to the affected school and gives the school 20
days from the date of the notice to dispute the claim. Subsec-
tion (j) identies the consequences of a payment from the ac-
count, including that the closed school must repay the account
and that the school is subject to administrative sanctions and
penalties. New language also provides that the Department is
subrogated to the rights of a student against a school to the ex-
tent of the amount paid to the student from the account. To be
eligible for payment from the account, the student must assign
to the Department his or her rights against the school to the ex-
tent of the amount paid to the student from the account. These
provisions will enable the Department to seek reimbursement to
the account from the closed school, as part of the Department’s
statutory duty to administer claims made against the account un-
der §1601.3571, Occupations Code. The Department’s interpre-
tation of the statute is that the school is primarily responsible for
payment of refunds to students, with the Tuition Protection Ac-
count as an option if the school fails or is unable to fulll its re-
sponsibility to students. These adopted rule provisions reect
that interpretation.
Sections 82.50 and 82.51 are amended to recognize that ini-
tial inspections are now required only of barber schools and not
shops. In a change from the proposed version of §82.51, the
word "permit" is removed in reference to the fee that must be paid
by a school for an initial inspection. This is a technical change
to be consistent with proposed changes to §82.80 that separate
the school permit fee from the inspection fee and will not result
in any change to the total amount of fees paid by schools.
Section 82.52(a) is amended to implement a change in law made
by House Bill 2106 to increase the frequency of periodic inspec-
tions of barber schools to at least twice per year.
The changes in §82.53 remove barber schools from Tiers 1 and
2 of the risk-based inspection schedule, in light of the increased
frequency of periodic inspections for schools. Additional relevant
factors are added that would place a barber school in Tier 3.
Section 82.54(a) is amended to add a deadline by which an
establishment owner shall complete all corrective modications
and provide written verication of the corrective modications to
the Department. The deadline is 10 calendar days after receiving
the Department’s list of required corrective modications. This
deadline is necessary to ensure that establishments correct vio-
lations, such as health and safety violations, within a reasonable
period of time.
Section 82.70 is amended to delete the word "manicurist" in ref-
erence to specialty shops. In subsection (b) hair weavers and
hair braiders are added to the requirement that license holders
comply with health and safety standards. In subsection (f), hair
weavers and hair braiders are added to the requirement to ob-
tain a booth rental permit if the license holder leases space on
the premises of a barbershop or specialty shop as an indepen-
dent contractor.
Section 82.71 is amended to add specic requirements for hair
weaving specialty shops and hair braiding specialty shops. The
primary difference is that hair braiding specialty shops are not re-
quired to provide shampoo bowls or dryers because hair braiding
practice does not include shampooing.
Section 82.80 is amended to add application and renewal fees
for hair weaving and hair braiding specialty certicates. Both
the application fee and the renewal fee are $53, including a $10
newsletter fee. These fees are consistent with the fees in the
cosmetology program for similar certicate types and should be
sufcient to cover the Department’s additional costs. The rule is
also amended to make clean-up changes regarding the fees for
a barber school. For clarity, the permit fee of $500 is separated
from the inspection fee of $500. The overall fees paid by a school
will not change as a result of this adopted rule change. In a
change from the proposed version of the rule, the inspection fee
is described as a fee for an "initial inspection" rather than an
inspection "prior to operation." This is a technical correction to
recognize that not all initial inspections of schools will occur prior
to the school opening for business.
Section 82.106 is amended to implement a change in law en-
acted by House Bill 2106. Under Texas Occupations Code, Sec-
tion 1603.352, as amended by House Bill 2106, the requirement
to sterilize instruments used in nail services applies to metal in-
struments.
In §82.110, the heading is amended to add hair braiding ser-
vices to the health and safety standards. Hair weavers and hair
braiders are specically listed in the requirement for licensees to
wash their hands before performing services on a client.
Section 82.114(f) is amended to clarify that preparation of food or
beverages on licensed premises for sale is prohibited, but prepa-
ration of food or beverages not for sale is not prohibited by the
adopted rule amendment. For example, a barber establishment
would not violate the rule by offering a cup of coffee to a cus-
tomer without charge. The language of the current rule, strictly
interpreted, could be read to prohibit a barber establishment from
preparing a cup of coffee for a customer. This is not the intent
of the rule and was never the Department’s interpretation. The
intent of the rule is to prohibit, due to health concerns, the oper-
ation of a food or drink establishment on the same premises as
a barber establishment.
Section 82.120 is amended to add the 35-hour curriculum for the
hair braiding specialty certicate and the 300-hour curriculum for
the hair weaving specialty certicate. The adopted rule amend-
ment species the topics that must be covered and the number
of hours that must be devoted to each topic. These are the top-
ics that the Advisory Board considered relevant to the practice
of the certicate holder and are consistent with the curricula for
similar certicate types in the cosmetology program.
The Department drafted and distributed the proposed rule to per-
sons internal and external to the agency. The proposal was pub-
lished in the Texas Register on August 17, 2007. The comment
period closed on September 17, 2007. No public comments
were received in response to the proposal.
The amendments are adopted under Texas Occupations Code,
Chapters 51, 1601, and 1603, which authorize the Department to
adopt rules as necessary to implement those chapters and any
other law establishing a program regulated by the Department.
In particular, many of these adopted rule changes implement the
provisions of House Bill 2106, 80th Legislature.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 51, 1601, and 1603.
No other statutes, articles, or codes are affected by the adoption.
§82.51. Initial Inspections--Inspection of Barber Schools Before Op-
eration.
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(a) Any new or relocated barber school must be inspected and
approved by the department before it may operate. Additionally, a bar-
ber school that has changed ownership must be inspected and approved
by the department, but may continue to operate prior to inspection.
(b) The barber school owner shall request an initial inspection
from the department and pay the fee required by §82.80. In order for
the department to schedule the initial inspection in a timely manner, the
initial inspection request and fee should be submitted to the department
no later than forty ve (45) calendar days prior to the opening date of
the school.
(c) Upon receipt of the owner’s request and the fee, the depart-
ment shall schedule the initial inspection date and notify the owner.
(d) Upon completion of the initial inspection, the owner shall
be advised in writing of the results. The inspection report will indi-
cate whether the barber school meets or does not meet the minimum
requirements of the Act and this chapter.
(e) For barber schools that do not meet the minimum require-
ments, the report will reect those minimum requirements that remain
to be addressed by the owner.
(f) A barber school that does not meet the minimum require-
ments on initial inspection must be reinspected. The barber school
owner must submit the request for reinspection along with the fee re-
quired by §82.80, before the department will perform the reinspection.
§82.80. Fees.
(a) Application Fees:
(1) Class A Registered Barber License--$90 (includes $10
newsletter fee)
(2) Barber Teacher Certicate--$70
(3) Barber Technician License--$40 (includes $10 newslet-
ter fee)
(4) Manicurist License--$40 (includes $10 newsletter fee)
(5) Student Permit--$35 (includes $10 law and rules book
fee)
(6) Hair Weaving Specialty Certicate of Registra-
tion--$53 (includes $10 newsletter fee)
(7) Hair Braiding Specialty Certicate of Registra-
tion--$53 (includes $10 newsletter fee)
(8) Registered Examination Proctor--$25
(9) Barbershop Permit--$60
(10) Specialty Shop Permit--$50
(11) Booth Rental Permit--$50
(12) School Original Permit--$500
(b) Renewal Fees:
(1) Class A Registered Barber License--$90 (includes $10
newsletter fee)
(2) Barber Teacher Certicate--$70
(3) Barber Technician License--$90 for licenses expiring
on or before May 31, 2006; $40 for licenses expiring on or after June
1, 2006 (includes $10 newsletter fee)
(4) Manicurist License--$40 (includes $10 newsletter fee)
(5) Student Permit--No charge
(6) Hair Weaving Specialty Certicate of Registra-
tion--$53 (includes $10 newsletter fee)
(7) Hair Braiding Specialty Certicate of Registra-
tion--$53 (includes $10 newsletter fee)
(8) Registered Examination Proctor--$25
(9) Barbershop Permit--$60
(10) Specialty Shop Permit--$50
(11) Booth Rental Permit--$50
(12) School Permit--$300
(c) License by Reciprocity or Endorsement--$100
(d) Issuance of a revised or duplicate license, certicate or per-
mit--$25
(e) Verication of license, permit or certicate to other states-
-$25
(f) Law and Rules Book Fee--$10
(g) Registered Examination Proctor Department Training
Course--$50
(h) Late renewals fees for licenses, certicates and permits is-
sued under this chapter are provided under §60.83 of this title (relating
to Late Renewal Fees).
(i) Inspection Fees (for each occurrence):
(1) Initial Inspection or Reinspection of school--$500
(2) Risk-based Inspection Fees for schools and
shops--$150
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704412
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: October 11, 2007
Proposal publication date: August 17, 2007
For further information, please call: (512) 463-7348
CHAPTER 83. COSMETOLOGISTS
16 TAC §§83.10, 83.20, 83.22, 83.23, 83.25, 83.26, 83.29,
83.31, 83.40, 83.50 - 83.54, 83.71, 83.80, 83.106, 83.110,
83.114, 83.120
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts amendments to existing rules at 16 Texas Adminis-
trative Code ("TAC"), Chapter 83, §§83.10, 83.22, 83.23, 83.25,
83.26, 83.29, 83.31, 83.40, 83.50 - 83.54, 83.71, 83.80, 83.106,
83.110, 83.114, and 83.120, regarding the regulation of cosme-
tologists as published in the August 10, 2007, issue of the Texas
Register (32 TexReg 4861), without changes, and will not be re-
published. Section 83.20 is adopted with changes from the rules
as published in the August 10, 2007, issue of the Texas Register
(32 TexReg 4861) and is republished.
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These adopted rule changes are necessary to implement
changes in law enacted by House Bill 2106, 80th Legislature,
and to make certain clean-up changes in the rules for cosme-
tologists. The provisions of House Bill 2106 became effective
on June 15, 2007 and require the Commission to adopt rules
necessary to implement the new legislation by January 1, 2008.
These rule changes, with the exception of a clean-up change
in §83.114, were recommended by the Advisory Board on
Cosmetology at its meeting on July 9, 2007.
In §83.10 the denition of "hair weaver" is amended to recognize
that shampooing clients’ hair is a customary part of hair weaving
services.
Section 83.20 is reorganized to implement a change in law made
by House Bill 2106, that applicants for a specialty certicate are
no longer required to have a high school diploma or equivalent.
Section 83.22 is amended to implement a change in law made
by House Bill 2106, that new beauty shops and specialty shops
are no longer required to be inspected by the Department before
opening for business.
Section 83.23 is amended to implement a change in law made
by House Bill 2106, that applicants for a beauty culture school
license are no longer required to submit a oor plan.
In §83.25 a clean-up change is made to subsection (c) to rec-
ognize that a hair braiding specialty certicate is distinct from
a hair weaving specialty certicate. Subsection (f) is amended
to remove a time frame that no longer applies. Subsection (k)
is added to implement a provision of House Bill 2106 that re-
stricts the number of continuing education hours required of cos-
metologists who are at least 65 years of age and have held
a license for at least 15 years. The Commission may require
these licensees to complete not more than four hours in health
and safety courses. Upon the recommendation of the Advisory
Board on Cosmetology, the rule requires the licensees to com-
plete two hours in a Sanitation course. The Department believes
that two hours of Sanitation is a sufcient amount of continuing
education, considering the amount of experience that these li-
censees have.
In §83.26, a technical correction is made to recognize that a hair
braiding specialty certicate is distinct from a hair weaving spe-
cialty certicate.
Section 83.29(b) is amended to implement a change in law made
by House Bill 2106 by specifying that relocated beauty shops
and specialty shops are no longer required to be inspected by
the Department before opening for business. Relocated beauty
culture schools must still be inspected prior to opening. Simi-
larly, subsection (c) is amended to clarify that beauty shops and
specialty shops are not required to be inspected on a change of
ownership; only beauty culture schools require such inspection.
Additionally, in subsection (c) a clean-up change is made to clar-
ify that the list of events that constitute a change of ownership is
not an exhaustive list.
In §83.31, a clean-up change is made to list the hair braiding
specialty certicate separately from the hair weaving specialty
certicate.
In the General Appropriations Act, the 80th Legislature appropri-
ated money to the Department from the Private Beauty Culture
School Tuition Protection Account for the 2008-09 biennium. In
response, the Department proposes to update the rules related
to claims against the account to ensure that there is a clear
process for handling claims. Section 83.40(a) is amended to
recognize that, under Chapter 1602, Occupations Code, there
are two purposes of the account: to refund tuition and fees
to students who are owed a refund by a closed school and to
pay expenses incurred by a private beauty culture school in
providing training directly related to educating a student from a
closed school. A limit of $100,000 is placed on the total of claims
that may be paid against one school. This limit is intended to
avoid having the entire account exhausted by claims against
one closed school. Subsections (g) and (h) list the requisites
for payment of a claim. Subsection (i) species that claims will
be paid on a pro rata basis if all claims cannot be satised.
Subsection (j) requires that the Department provide notice of
a claim to the affected school and gives the school 20 days
from the date of the notice to dispute the claim. Subsection (k)
identies the consequences of a payment from the account,
including that the closed school must repay the account and that
the school is subject to administrative sanctions and penalties.
New language also provides that the Department is subrogated
to the rights of a student against a school to the extent of the
amount paid to the student from the account. To be eligible
for payment from the account, the student must assign to the
Department his or her rights against the school to the extent
of the amount paid to the student from the account. These
provisions will enable the Department to seek reimbursement to
the account from the closed school, as part of the Department’s
statutory duty to administer claims made against the account
under §1602.464(b), Occupations Code. The Department’s
interpretation of the statute is that the school is primarily re-
sponsible for payment of refunds to students, with the Tuition
Protection Account as an option if the school fails or is unable to
fulll its responsibility to students. These rule provisions reect
that interpretation.
Sections 83.50 and 83.51 are amended to recognize that initial
inspections are now required only of beauty culture schools and
not shops.
Section 83.52(a) is amended to implement a change in law made
by House Bill 2106 to increase the frequency of periodic inspec-
tions of beauty culture schools to at least twice per year. The
changes to §83.53 remove beauty culture schools from Tiers
1 and 2 of the risk-based inspection schedule, in light of the
increased frequency of periodic inspections for schools. Addi-
tional relevant factors are added that would place a beauty cul-
ture school in Tier 3.
Section 83.54(a) is amended to add a deadline by which an
establishment owner shall complete all corrective modications
and provide written verication of the corrective modications to
the Department. The deadline is 10 days after receiving the De-
partment’s list of required corrective modications. This deadline
is necessary to ensure that establishments correct violations,
such as health and safety violations, within a reasonable period
of time.
Section 83.71(f) is amended to make a clean-up change to sep-
arate the requirements for hair weaving specialty shops and hair
braiding specialty shops. Hair braiding specialty shops are not
required to provide shampoo bowls or dryers because hair braid-
ing practice does not include shampooing.
Section 83.80 is amended to make clean-up changes to sepa-
rate the fees for hair weaving specialty shops and hair braiding
specialty shops.
Section 83.106 is amended to implement a change in law
enacted by House Bill 2106. Under Texas Occupations Code,
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§1603.352, as amended by House Bill 2106, the requirement
to sterilize instruments used in nail services applies to metal
instruments.
A clean-up change is made to §83.110 to clarify that hair
braiders, in addition to the other license types mentioned, must
wash their hands before performing services on a client.
Section 83.114(f) is amended to clarify that preparation of food
or beverages on licensed premises for sale is prohibited, but
preparation of food or beverages not for sale is not prohibited
by the rule. For example, a cosmetology establishment would
not violate the rule by offering a cup of coffee to a customer
without charge. The language of the current rule, strictly inter-
preted, could be read to prohibit a cosmetology establishment
from preparing a cup of coffee for a customer. This is not the
intent of the adopted rule and was never the Department’s in-
terpretation. The intent of the rule is to prohibit, due to health
concerns, the operation of a food or drink establishment on the
same premises as a cosmetology establishment.
Section 83.120(d) is amended to require that the beauty cul-
ture school, rather than the student, is responsible for keeping a
record of the practical applications completed by each student.
Because the school reports this information to the Department,
the Department believes that it is more appropriate for the school
to be responsible for tracking the information.
Department drafted and distributed the proposed rules to per-
sons internal and external to the agency. The proposal was pub-
lished in the Texas Register on August 10, 2007. The comment
period closed on September 10, 2007. Three public comments
were received in response to the proposal and are summarized
below. The Advisory Board on Cosmetology met on September
10, 2007 to consider public comments and make a nal recom-
mendation on the rule proposal to the Commission. The Advi-
sory Board recommended the proposed rules for adoption with
no changes based on the public comments that had been re-
ceived. The Advisory Board did recommend one minor change
to the proposed version of the rules. In §83.20(a) language is
added to clarify that a vocational cosmetology program is now
typically referred to as a "career and technical" program.
One commenter stated that §83.10 and §83.20 should stay as
is. The commenter does not explain or give reasons for the
comment. The Department notes that the changes to §83.10,
which emphasize that a hair weaver may shampoo, are consis-
tent with the current curriculum for hair weavers. The curriculum
includes shampooing as a signicant component. Furthermore,
the changes to §83.20 merely reect the change in law made by
House Bill 2106, that applicants for a specialty certicate are no
longer required to have a high school diploma or equivalent. No
change is made from the rule as proposed.
Another commenter expressed that a cosmetologist with more
than 20 years of experience, regardless of age, should not be
required to complete more than two hours of continuing educa-
tion in sanitation. The proposed changes to §83.25 follow the
language of House Bill 2106, which is limited to licensees who
are at least 65 and have been licensed for at least 15 years. No
change is made from the proposed rule language.
Another commenter, a continuing education provider, requested
that the number of continuing education hours for cosmetologists
not be reduced. This comment seems to relate more to Phase 2
of the cosmetology rule changes which have not yet been pub-
lished for public comment. No change is made to the rule, based
on the comment received.
The amendments are adopted under Texas Occupations Code,
Chapters 51, 1602, and 1603, which authorize the Department
to adopt rules as necessary to implement those chapters and
any other law establishing a program regulated by the Depart-
ment. In particular, many of these rule changes implement the
provisions of House Bill 2106, 80th Legislature.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 51, 1602, and 1603.
No other statutes, articles, or codes are affected by the adoption.
§83.20. License Requirements--Individuals.
(a) To be eligible for an operator license, facialist specialty
license, or manicurist specialty license, an applicant must:
(1) submit a completed application on a department-ap-
proved form;
(2) pay the fee required under §83.80;
(3) be at least 17 years of age;
(4) have obtained a high school diploma, or the equivalent
of a high school diploma, or have passed a valid examination adminis-
tered by a certied testing agency that measures the person’s ability to
benet from training;
(5) have completed the following hours of cosmetology
curriculum in a beauty culture school:
(A) for an operator license, one of the following:
(i) 1500 hours of instruction in a beauty culture
school; or
(ii) 1000 hours of instruction in beauty culture
courses and 500 hours of related high school courses prescribed by
the department in a vocational or career and technical cosmetology
program in a public school.
(B) for a facialist specialty license, 750 hours of instruc-
tion.
(C) for a manicurist specialty license, 600 hours of in-
struction; and
(6) pass a written and practical examination required under
§83.21.
(b) To be eligible for hair weaving specialty certicate,
hair braiding specialty certicate, wig specialty certicate, or sham-
poo/conditioning specialty certicate, an applicant must:
(1) submit a completed application on a department-ap-
proved form;
(2) pay the fee required under §83.80;
(3) be at least 17 years of age;
(4) have completed the following hours of cosmetology
curriculum in a beauty culture school:
(A) for a hair weaving specialty certicate, 300 hours
of instruction completed in not less than eight weeks from date of en-
rollment;
(B) for a hair braiding specialty certicate, 35 hours of
instruction;
(C) for a wig specialty certicate, 300 hours of instruc-
tion completed in not less than eight weeks from date of enrollment; or
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(D) for a shampoo/conditioning specialty certicate,
150 hours of instruction completed in not less than four weeks from
date of enrollment; and
(5) for a hair weaving specialty certicate, wig specialty
certicate, or shampoo/conditioning specialty certicate, pass a written
and practical examination required under §83.21. No examination is
required for a hair braiding specialty certicate.
(c) To be eligible for an instructor license, facial instructor
specialty license or manicure instructor specialty license, an applicant
must:
(1) pass a written examination and practical demonstration
of teaching skills required under §83.21;
(2) be at least 18 years of age;
(3) have completed the 12th grade or its equivalent;
(4) pay the fee required under §83.80; and
(5) meet the following requirements:
(A) for an instructor license, hold an active operator li-
cense and have completed one of the following:
(i) 750 hours in methods of teaching the student; or
(ii) 250 hours in methods of teaching the student, if
the applicant can verify two years of working experience in a licensed
beauty salon.
(B) for a facial instructor specialty license, hold an ac-
tive operator or facialist specialty license and have completed one of
the following:
(i) 750 hours in methods of teaching the student; or
(ii) 250 hours in methods of teaching the student, if
the applicant can verify two years of facial experience in a licensed
beauty salon or facial specialty salon.
(C) for a manicure instructor specialty license, hold an
active operator or manicurist specialty license and have completed one
of the following:
(i) 750 hours of instruction in cosmetology courses
and methods of teaching in a department-approved school or program,
or
(ii) 250 hours in methods of teaching the student, if
the applicant can verify two years of manicure experience in a licensed
beauty salon or manicure specialty salon.
(d) To be eligible for a shampoo apprentice permit, an appli-
cant must:
(1) be at least 16 years of age; and
(2) submit a completed application on a department-ap-
proved form.
(e) To be eligible for a student permit, an applicant must:
(1) submit a completed application on a department-ap-
proved form; and
(2) pay the fee required under §83.80.
(f) To be eligible for a registered examination proctor registra-
tion, an applicant must:
(1) have held an active instructor license for at least two of
the ve years preceding the application;
(2) hold an active instructor license;
(3) obtain a certicate of completion from a department-
approved training course;
(4) submit a completed application on a department-ap-
proved form; and
(5) pay the applicable fee under §83.80.
(g) A license application is valid for one year from the date it
is led with the department.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704411
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: October 11, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 463-7348
PART 9. TEXAS LOTTERY
COMMISSION
CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER E. BOOKS AND RECORDS
16 TAC §402.500
The Texas Lottery Commission (Commission) adopts the repeal
of Title 16, Part 9, Chapter 402, Subchapter E, §402.500 (relat-
ing to General Audit Rule), without changes to the proposal as
published in the August 10, 2007, issue of the Texas Register
(32 TexReg 4868).
By separate action, the Commission will publish adopted new
Title 16, Part 9, Chapter 402, Subchapter G, §402.715 (relating
to Compliance Audit). The Commission is repealing the old rule
and adopting the new rule, rather than amending the old rule,
because the format and substantive provisions of the new rule
are changed signicantly. The adopted new rule is written in a
question and answer format. The new rule is also being assigned
a new rule number within Chapter 402.
A public comment hearing was held on August 21, 2007. One
member of the public, representing the Bingo Interest Group,
was present and commented in favor of the repeal. No written
comments were received.
The repeal is adopted under the Texas Occupations Code
§2001.054, which authorizes the Commission to adopt rules
to enforce and administer the Bingo Enabling Act. The repeal
is also adopted under Texas Government Code §467.102,
which provides the Commission with the authority to adopt rules
for the enforcement and administration of the laws under the
Commission’s jurisdiction.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: October 14, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 344-5012
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
16 TAC §402.708
The Texas Lottery Commission (Commission) adopts new Title
16, Part 9, Chapter 402, Subchapter G, §402.708 (relating to
Dispute Resolution), with changes to the proposed text as pub-
lished in the August 10, 2007, issue of the Texas Register (32
TexReg 4868). Specically, the changes include: (1) clarication
that the new rule applies to all licensees; (2) change in the lan-
guage at subsection (c)(4) to "15 working days" and addition of
language to clarify that the 15 working days begin from the latest
date of receipt; (3) addition of "as required in subsection (c)(4)
of this section" to subsection (d)(2); (4) clarication in subsection
(e)(3) that in the event of unforeseen events, upon agreement of
the parties, a dispute resolution conference may be rescheduled;
and (5) change in the language at subsection (l) from "will pro-
ceed" to "may proceed".
The purpose of the adopted new rule is to provide an informal
process to resolve disputed issues and enforcement actions re-
lated to bingo operations as an alternative to the formal process
described in the Bingo Enabling Act, Occupations Code Chapter
2001 and the Administrative Procedures Act, Government Code
Chapter 2001. The adopted new rule is not intended to super-
sede the formal process. Instead, it is an alternative way to re-
solve disputed issues and enforcement actions relating to the
identication of violations of the Bingo Enabling Act and/or ad-
ministrative rules. The new rule is written in a question and an-
swer format. Specically, the rule sets out denitions for terms
used in the rule, identies who can request a dispute resolution
conference, how to request a conference, the circumstances in
which a request for a conference will be denied, the time and
place of the conference, what will happen in the event of not at-
tending a previously scheduled conference or not rescheduling a
conference, who must attend the conference as well who can at-
tend on behalf of the licensee or unit, who will attend the confer-
ence on behalf of the Charitable Bingo Operations Division, what
happens at the conference, what information must be provided
in advance of the conference, what happens if an agreement is
reached at the conference, and what happens if an agreement
is not reached at the conference.
A public comment hearing was held on August 21, 2007. One
member of the public, representing the Bingo Interest Group,
was present and commented generally in favor of the new rule.
The commenter did make some suggested changes. No written
comments were received.
Comment: At subsection (a)(1), the commenter suggested
adding language such as "or other action" or "if any".
Agency Response: The Commission disagrees with the com-
menter and prefers to keep the language in the rule consistent
with the language in §2001.603 of the Bingo Enabling Act.
Comment: The commenter stated that it appears only licensed
authorized organizations can use dispute resolution, and would
like the rule to apply to all licensees.
Agency Response: The Commission agrees and has claried
the language in the rule where appropriate to indicate that it ap-
plies to all licensees.
Comment: At subsection (c)(4), the commenter suggested
changing "20 calendar days from the date you receive a…" to a
more certain time period.
Agency Response: The Commission agrees and has changed
the language to "15 working days" and has added language to
clarify that the 15 working days begin from the latest date of re-
ceipt.
Comment: At subsection (d)(1), the commenter inquired whether
it was limited to licensed authorized organizations.
Agency Response: The Commission agrees and has claried
language in the rule where appropriate to indicate that it applies
to all licensees.
Comment: At subsection (d)(2), the commenter stated that the
timelines must be clear.
Agency Response: The Commission agrees and has added the
language, "as required in subsection (c)(4)" to subsection (d)(2).
Comment: At subsection (e)(3), the commenter suggested delet-
ing, "within 24 hours" because unforeseen events may occur in
less than 24 hours.
Agency Response: The agency agrees. The rule now allows for
a dispute resolution conference to be rescheduled at any time
upon occurrence of unforeseen events and agreement of the
parties.
Comment: At subsection (g), the commenter inquired about the
meaning of "regulatory classication". Also, the commenter sug-
gested that the phrase, "at least 24 hours" could disqualify cer-
tain valuable persons.
Agency Response: The term "regulatory classication" refers
to the license type the licensee holds and whether or not the
licensee participates in unit accounting. The gure 16 TAC
§402.708(g) lists the various types of regulatory classications.
Twenty-four hours prior to the scheduled conference time is a
reasonable deadline for providing the Director with notice of
who is attending the dispute resolution conference.
Comment: At subsection (k)(2)(A), the commenter suggested
adding the words "if any", or suggested striking subparagraph
(A)(2) and adding "if any" after subparagraph (C).
Agency Response: The Commission disagrees. If there were no
violations identied then there would be no need for a Dispute
Resolution Settlement Agreement.
Comment: At subsection (l), the commenter suggested changing
"will proceed" to "may proceed".
Agency Response: The Commission agrees and has changed
"will proceed" to "may proceed".
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The new rule is adopted under Occupations Code §2001.054,
which authorizes the Commission to adopt rules to enforce and
administer the Bingo Enabling Act, and under Government Code
§467.102, which authorizes the Commission to adopt rules for
the enforcement and administration of this chapter and the laws
under the Commission’s jurisdiction.
§402.708. Dispute Resolution.
(a) What are the denitions for the terms used in this rule?
(1) Determination letter--A notice issued by the director
stating the basis for the conclusion that a violation occurred, recom-
mending that an administrative penalty be imposed on the person al-
leged to have committed the violation, and recommending the amount
of the proposed penalty. The notice must include a brief summary of
the alleged violation; include the amount of the administrative penalty
recommended; and inform the person of the person’s right to a hearing
on the occurrence of the violation, the amount of the penalty, or both.
(2) Dispute resolution--An informal process available to li-
censees to resolve regulatory disputes in a fair, competent, and consis-
tent manner.
(3) Dispute resolution conference--An informal meeting
to resolve a disputed issue(s) related to an audit nding(s) contained
within a nal audit report or a disputed issue(s) contained within a
notice of opportunity to show compliance letter.
(4) Dispute resolution ofcer--The Director or his designee
who will facilitate or manage the dispute resolution conference and
guide and assist the participants.
(b) Who may request a dispute resolution conference? A li-
censee that does not agree with the ndings in its nal audit report or
the information in a notice of opportunity to show compliance letter
may request a dispute resolution conference.
(c) How do I request a dispute resolution conference?
(1) You may request a dispute resolution conference by
completing and submitting a Request for Informal Dispute Resolution
Form to the Director.
(2) Disputed issues must be identied on the form.
(3) The form must be signed by:
Figure: 16 TAC §402.708(c)(3)
(4) You must submit the completed Request for Informal
Dispute Resolution Form no later than 15 working days from the latest
date of receipt of a determination letter, the nal audit report, or notice
of opportunity to show compliance letter.
(5) You may provide supporting documentation related to
your position with your request.
(d) Under what circumstances will the Director deny a request
for a dispute resolution conference? The Director will not grant a re-
quest for a dispute resolution conference if:
(1) You are not a licensee that disputes the ndings in the
nal audit report or the information in a notice of opportunity to show
compliance letter;
(2) You fail to timely submit the completed Request for In-
formal Dispute Resolution Form as required in subsection (c)(4) of this
section; or
(3) A dispute resolution conference has been held previ-
ously on the disputed issue(s).
(e) When and where will the Dispute Resolution Conference
be held?
(1) Charitable Bingo Operations Division staff will contact
you within 15 calendar days from the date we receive a Request for In-
formal Dispute Resolution Form, in order to schedule a mutually agree-
able date, time, and location for the dispute resolution conference.
(2) The dispute resolution conference may be held in per-
son, by video conference, or by telephone conference call. The date,
time, and location of the conference must be agreeable to all parties.
(3) You must contact the Commission at least 24 hours
prior to the scheduled conference time to reschedule a dispute reso-
lution conference. However, in the event of unforseen events, upon
agreement of the parties, a dispute resolution conference may be
rescheduled.
(f) What happens if I don’t attend or reschedule a Dispute Res-
olution Conference? The dispute resolution process will end. The ad-
ministrative process will continue and a formal hearing will proceed.
We will notify you of the date of the administrative hearing.
(g) Who attends the Dispute Resolution Conference? Depend-
ing on your regulatory classication, certain individuals from your or-
ganization must attend the dispute resolution conference. You must
notify the Director at least 24 hours before the scheduled dispute reso-
lution conference of who is attending.
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(h) Who will represent the Charitable Bingo Operations Divi-
sion at a Dispute Resolution Conference?
(1) Appropriate Commission staff from the Charitable
Bingo Operations Division, Legal Services Division, and/or Enforce-
ment Division will attend and participate in the dispute resolution
conference to provide relevant information and documentation re-
garding the disputed issues and to attempt to reach a resolution of the
dispute.
(2) The dispute resolution ofcer and dispute resolution
support staff will facilitate the dispute resolution process but will not
advocate on behalf of any party.
(i) What happens at the Dispute Resolution Conference?
(1) Each party states their position related to the disputed
issues and presents appropriate documentation to substantiate their po-
sition on all disputed issues.
(2) The dispute resolution ofcer works with the parties to
reach a settlement.
(3) Any resolution reached as a result of the dispute reso-
lution conference will be through voluntary agreement of the parties.
(j) Do I need to provide any information prior to the Dispute
Resolution Conference? If the Dispute Resolution Conference is con-
ducted via telephone or video conferencing, you must provide to the
Director a copy of any documentation you plan to present at least 48
hours prior to the conference. If the basis of the dispute involves an au-
dit nding, the Director will provide the dispute resolution ofcer with
the information submitted by the organization, the nal audit report,
and the determination letter. If the basis of the dispute is other than
an audit nding, the Director will provide the dispute resolution ofcer
the notice of opportunity to show compliance letter and the underlying
report that is the basis for the notice of opportunity to show compli-
ance letter. The dispute resolution ofcer may contact both parties and
request additional information be submitted to him prior to the dispute
resolution conference.
(k) What happens if an agreement is reached at the dispute
resolution conference?
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(1) If the parties agree to a resolution of disputed issues, the
dispute resolution ofcer will prepare a Dispute Resolution Settlement
Agreement for review, approval, and signature by both parties at the
dispute resolution conference.
(2) The Agreement will include:
(A) the violation(s);
(B) the resolution of the disputed issues(s); and
(C) corrective action you must take.
(3) The Agreement must be signed by an ofcer, director,
or bingo chairperson and the primary operator.
(l) What happens if an agreement is not reached at the dispute
resolution conference? The matter may proceed to a formal adminis-
trative hearing.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: October 14, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 344-5012
16 TAC §402.715
The Texas Lottery Commission (Commission) adopts new Title
16, Part 9, Chapter 402, Subchapter G, §402.715 (relating to
Compliance Audit), with changes to the proposed text as pub-
lished in the August 10, 2007, issue of the Texas Register (32
TexReg 4870). Specically, the Commission has changed the
language in subsections (m)(1) and (r)(1) to indicate individu-
als that may be required to attend the entrance and exit confer-
ences, has added the language "within 28 calendar days of re-
ceipt of the licensee’s response" to subsection (v), has added the
language "14 days after receipt" to subsection (y)(2), has added
the language "representing the licensee" to subsection (r)(2) to
clarify who may also attend the exit conference, has changed
"10 calendar days" to "15 working days" in subsection (s), and
has added language to clarify the denition of an audit nding in
subsection (a)(1).
The adopted new rule is written in plain language in a question
and answer format. The new rule sets out denitions for terms
used in the rule, describes what a compliance audit is, identies
the objectives of a compliance audit, describes how a licensee
is selected for a compliance audit, describes how a licensee is
notied that it has been selected for a compliance audit, sets out
the time period the compliance audit will typically cover, identies
the information that will need to be provided and when it will need
to be provided, sets out the effect of not providing the requested
records, describes what an entrance conference is, what will oc-
cur during the entrance conference, when and where the en-
trance conference will occur, who must attend the entrance con-
ference as well who can attend the conference, where the audit
will be conducted, how long the audit will take, when the audit
ndings will be available, what is an exit conference, who must
attend the exit conference, what happens if the licensee does not
agree with the draft audit report or the audit ndings, whether the
licensee will be able to respond to the draft audit report, what in-
formation must be included in the response, what will happen
after the response, what will happen if the licensee does not re-
spond, who will receive the nal audit report, what will happen
after the issuance of the nal audit report, and what the licensee
can do if the licensee disagrees with the determination letter.
A public comment hearing was held on August 21, 2007. One
member of the public, representing the Bingo Interest Group,
was present and commented generally in favor of the new rule.
The commenter did make some suggested changes. No written
comments were received.
Comment: At subsection (a)(1), the commenter suggested
adding the word "alleged" before the word "non-compliance"
because the audit nding at that point is an alleged instance of
non-compliance.
Agency Response: The Commission disagrees. The Commis-
sion has added language to clarify that an audit nding is a state-
ment of an instance of non-compliance with the Bingo Enabling
Act or Charitable Bingo Administrative Rules that may or may
not be a nal determination of a violation.
Comment: At subsection (m), the commenter suggested that the
phrase, "required to attend" would tie the hands of the agency as
well as the licensees, and that the language, "may be required
to attend" should be used instead.
Agency Response: The Commission agrees and has changed
the language in subsection (m)(1) to "The Commission may re-
quire the following individuals from the organization to attend the
entrance conference: (A) bingo chairperson; (B) primary opera-
tor; (C) unit manager or designated agent, if applicable; and (D)
any other ofcer or director."
Comment: At subsection (r), the commenter suggested that
"may be required" should be substituted for "required to".
Agency Response: The Commission agrees and has changed
the language in subsection (r)(1) to "The Commission may re-
quire the following individuals from the organization to attend
the exit conference: (A) bingo chairperson; (B) primary opera-
tor; (C) unit manager or designated agent, if applicable; and (D)
any other ofcer or director."
Comment: At subsection (s), the commenter suggested that "20
work days" should be substituted for "10 calendar days".
Agency Response: The Commission agrees with the commenter
that more time may be necessary for the licensee to make the
decision to request a meeting with the audit manager. The lan-
guage in the rule has been changed from "10 calendar day" to
"15 working days".
Comment: At subsection (v), the commenter suggested that the
Commission state "when" the nal audit report would be issued.
Agency Response: The Commission agrees with the commenter
and has added the suggested language, "within 28 calendar
days of receipt of the licensee’s response".
Comment: At subsection (y)(2), the commenter suggested that
"14 days after the date" be changed to "14 days after receipt".
Agency Response: The Commission agrees and has made the
suggested change.
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The new rule is adopted under Occupations Code §2001.054,
which authorizes the Commission to adopt rules to enforce and
administer the Bingo Enabling Act, and under Government Code
§467.102, which authorizes the Commission to adopt rules for
the enforcement and administration of this chapter and the laws
under the Commission’s jurisdiction.
§402.715. Compliance Audit.
(a) What are denitions for the terms used in this rule?
(1) Audit Finding--A statement of an instance of non-com-
pliance with Occupations Code Chapter 2001, Bingo Enabling Act
(Act) or Charitable Bingo Administrative Rules (Rules) identied in
a compliance audit that may or may not be a nal determination of a
violation.
(2) Licensee--A licensed authorized organization that
holds a license to conduct bingo under the Act or a group of licensed
authorized organizations operating under a unit agreement.
(b) What is a compliance audit?
(1) An ofcial examination of the licensee’s bingo opera-
tions to:
(A) determine compliance with the Act and Rules;
(B) provide objective information to the licensee’s
management and those persons responsible for the governance and
oversight of the licensee; and
(C) contribute to public accountability.
(2) A compliance audit may include physically inspecting
bingo equipment and premises, observing the conduct of the bingo
game, inquiry of management and staff, reviewing the licensee’s -
nancial accounts and records, or any other activity necessary to meet
the compliance audit objectives.
(3) Compliance audits are conducted in accordance with
the Generally Accepted Government Auditing Standards promulgated
by the Government Accountability Ofce and Commission policies
and procedures.
(c) What are the objectives of a compliance audit? The activ-
ities of an audit are designed to accomplish the following objectives:
(1) determine whether the licensee is in compliance with
the Act and Rules;
(2) determine whether the information reported to the
Commission is accurate; and
(3) determine whether proceeds from the conduct of bingo
are used for authorized purposes.
(d) How is a licensee selected for a compliance audit? A li-
censee may be selected for an audit based on any of the following:
(1) a statewide risk assessment;
(2) a request by Charitable Bingo Operations Division
management;
(3) a request by another division of the Commission;
(4) in conjunction with or as a result of a complaint; or
(5) a request by the licensee’s management or its oversight
authorities.
(e) How is the licensee notied that it has been selected to be
audited? The licensee will receive written notication of an audit in
order to allow time to gather any requested information.
(f) What time period will the audit cover? Typically the audit
will cover the most recently completed calendar year; however, the
audit period may be extended.
(g) What information does the licensee need to provide for the
audit? The licensee must provide:
(1) the records identied on the records request form that
is attached to the notication letter;
(2) the completed internal control questionnaire that is pro-
vided with the notication letter; and
(3) any additional records or information requested by the
auditor.
(h) When does the licensee need to provide the records and
the completed internal control questionnaire? The requested records
and the internal control questionnaire must be provided to the auditor
before or at the entrance conference.
(i) Does the licensee need to provide original records? No.
The licensee may provide the auditor with copies of records. If original
records are supplied, the auditor will provide a receipt to the licensee.
(j) What if the licensee does not provide the requested records?
(1) The Commission will send the licensee a demand letter
requesting the records.
(2) If the licensee does not respond to the demand letter
or provides insufcient records, the audit will be conducted using any
information that the auditor is able to get from other sources.
(3) The audit report will discuss efforts to collect records
necessary to conduct the audit.
(4) Administrative enforcement action may result when re-
quested records are not provided.
(k) What is an entrance conference? An entrance conference
is a meeting at which the audit team leader will collect the required
records and discuss:
(1) the audit process;
(2) what the audit will cover;
(3) how the results of the audit will be shared;
(4) a planned date for nishing eldwork; and
(5) the completed internal control questionnaire.
(l) When and where will the entrance conference be held?
(1) The audit team leader will contact the licensee to sched-
ule a mutually agreeable time and place for the entrance conference.
(2) The entrance conference is held at a convenient loca-
tion, for example, the bingo hall, the bookkeeper’s ofce, the licensee’s
primary business ofce, or the regional audit ofce.
(m) Who attends the entrance conference?
(1) The Commission may require the following individuals
from the organization to attend the entrance conference:
(A) bingo chairperson;
(B) primary operator;
(C) unit manager or designated agent, if applicable; and
(D) any other ofcer or director.
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(2) The organization may designate any other individual(s)
to attend the conference also, including any other ofcer, an accountant,
a bookkeeper, or an attorney.
(n) Where will the audit be conducted? The audit is typi-
cally conducted at the Commission’s regional ofce or at a location
the licensee provides. The location should include ofce furniture and
equipment that allows the audit staff to efciently perform audit activ-
ities.
(o) How long will the audit take? An audit may take a few
weeks to several months to complete depending upon several factors
such as the time period the audit covers, scope of the audit, complete-
ness of the records, licensee’s cooperation, availability and condition
of the licensee’s records, and availability of agency records.
(p) When will the audit results be given? Audit results will be
given to the licensee at the exit conference. However, the audit team
will discuss any issues found throughout the audit, and the licensee may
ask about this information at any time during the audit.
(q) What is an exit conference? An exit conference is a meet-
ing at which the audit team leader will discuss the results of the audit
included in the draft audit report. The exit conference is an additional
opportunity for the licensee to provide records that may resolve audit
ndings.
(r) Who attends the exit conference?
(1) The Commission may require the following individuals
from the organization to attend the entrance conference:
(A) bingo chairperson;
(B) primary operator;
(C) unit manager or designated agent, if applicable; and
(D) any other ofcer or director.
(2) Any other individual(s) representing the licensee may
attend the conference also, including an ofcer, an accountant, a book-
keeper, or an attorney.
(s) What if the licensee disagrees with the draft audit report or
ndings? Within 15 working days from the date of the exit conference,
the licensee may request in writing a meeting with the audit manager
to discuss any concerns about the audit report or ndings. The results
of the meeting with the audit manager will be considered in the prepa-
ration of the nal audit report.
(t) Is there an opportunity to respond to the draft audit report?
Yes. Although no response is required, if the licensee wants to respond,
the response must be in writing and be sent to the auditor no later than
20 calendar days from the date of the exit conference. It would be
benecial to include any documentation to support the response.
(u) What information must be included in a response to the
draft audit report? If the licensee chooses to respond, the response
must include:
Figure: 16 TAC §402.715(u)
(v) What happens after the licensee responds to the draft audit
report? The responses will be reviewed, and, if appropriate, changes
will be made to the draft audit report. The responses will be included
in the nal audit report. The nal audit report will be mailed to the
licensee within 28 calendar days of receipt of the licensee’s response.
(w) What happens if the licensee does not respond to the draft
audit report? The nal audit report will be issued. The nal audit
report will include a statement that the licensee did not provide a written
response to the audit ndings and recommendations.
(x) Who receives the nal audit report? The nal audit report
is sent to the following individuals:
(1) two ofcers, including the bingo chairperson;
(2) primary operator; and
(3) unit manager or designated agent, if applicable.
(y) What happens after the licensee receives the nal audit re-
port?
(1) If there are no audit ndings, no further action is re-
quired.
(2) If there are audit ndings, a Determination Letter out-
lining the next steps will be sent to the licensee no later than 14 calendar
days after receipt of the nal audit report.
(z) What if the licensee disagrees with the Determination Let-
ter? The licensee may request a dispute resolution conference or re-
quest a hearing no later than 20 calendar days after the licensee receives
the Determination Letter. For more information, see §402.708 of this
chapter pertaining to dispute resolution.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: October 14, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 344-5012
TITLE 22. EXAMINING BOARDS
PART 11. TEXAS BOARD OF NURSING
CHAPTER 213. PRACTICE AND PROCEDURE
22 TAC §§213.20, 213.27 - 213.30, 213.33
The Texas Board of Nursing adopts amendments without
changes to 22 Texas Administrative Code §§213.20, 213.27,
213.28, 213.29, 213.30 and 213.33 pertaining to Practice and
Procedure. Sections 213.20, 213.28, 213.29, and 213.33 are
adopted for amendment pursuant to the changes to the Nursing
Practice Act, Texas Occupations Code ch. 301, during the 80th
Legislative Session (the Board’s Sunset Review). The adopted
amendments to §213.27 and §213.30 are for the purpose of
deleting obsolete portions of the rules. The adopted amend-
ments to §§213.28, 213.29 and 213.33 were reviewed by the
Board’s Eligibility and Disciplinary Task Force during a July 13,
2007, meeting and the task force subsequently recommended
their approval by the Board at its July 2007 board meeting. The
proposed amendments were published in the August 17, 2007,
edition of the Texas Register (32 TexReg 5143).
No comments were received during the comment period in re-
sponse to the proposed amendments.
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The adopted amendments are pursuant to the authority of Texas
Occupations Code §301.151 which authorizes the Texas Board
of Nursing to adopt, enforce, and repeal rules consistent with its
legislative authority under the Nursing Practice Act. Texas Oc-
cupations Code §301.452 and §301.4535 are affected by these
adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Board of Nursing
Effective date: October 10, 2007
Proposal publication date: August 17, 2007
For further information, please call: (512) 305-6823
PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY
CHAPTER 501. RULES OF PROFESSIONAL
CONDUCT
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §501.52
The Texas State Board of Public Accountancy adopts an amend-
ment to §501.52 concerning Denitions with changes to the pro-
posed text as published in the August 3, 2007, issue of the Texas
Register (32 TexReg 4710). The Board is replacing the proposed
denition of "principal ofce" with the Uniform Accountancy Act’s
denition of the term.
The amendment will add denitions for the terms "principal of-
ce" and "practice privilege."
The amendment will function by clarifying the terms "principal
ofce" and "practice privilege" as those terms are found in the
Public Accountancy Act.
One comment was received regarding adoption of the rule from
Nancy Wolven-Juron.
Ms. Wolven-Juron suggests that the Board incorporate the Uni-
form Accountancy Act (UAA) denition for "principal ofce" in the
Board’s denitions. She also suggests that the Board not use the
term "home ofce" to dene "principal ofce."
The Board agrees that the UAA denition would be a good de-
nition, but the term "home ofce" should remain in use because
it is still referenced in one section of the Public Accountancy Act.
The amendment is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
§501.52. Denitions.
The following words and terms, when used in title 22, part 22 of the
Texas Administrative Code relating to the Texas State Board of Pub-
lic Accountancy, shall have the following meanings, unless the context
clearly indicates otherwise. The masculine shall be construed to in-
clude the feminine or neuter and vice versa, and the singular shall be
construed to include the plural and vice versa.
(1) "Act" means the Public Accountancy Act, Chapter 901,
Occupations Code;
(2) "Advertisement" means a message which is transmitted
to persons by, or at the direction of, a certicate or registration holder
and which has reference to the availability of the certicate or registra-
tion holder to perform Professional Services;
(3) "Afliated entity" means an entity controlling or being
controlled by or under common control with another entity, directly or
indirectly, through one or more intermediaries;
(4) "Attest Service" means:
(A) an audit or other engagement required by the board
to be performed in accordance with the auditing standards adopted by
the American Institute of Certied Public Accountants or another na-
tional accountancy organization recognized by the board;
(B) a review, compilation or other engagement required
by the board to be performed in accordance with standards for account-
ing and review services adopted by the American Institute of Certied
Public Accountants or another national accountancy organization rec-
ognized by the board;
(C) an engagement required by the board to be per-
formed in accordance with standards for attestation engagements
adopted by the American Institute of Certied Public Accountants or
another national accountancy organization recognized by the board; or
(D) any other assurance service required by the board to
be performed in accordance with professional standards adopted by the
American Institute of Certied Public Accountants or another national
accountancy organization recognized by the board;
(5) "Board" means the Texas State Board of Public Ac-
countancy;
(6) "Certicate or registration holder" the holders of all cur-
rently valid:
(A) certicates issued to individuals who have been
awarded the designation certied public accountant by the board
pursuant to the Act, or pursuant to corresponding provisions of a prior
Act;
(B) registrations with the board under §901.355 of the
Act; and
(C) rm licenses or registrations;
(7) "Charitable Organization" means an organization
which has been granted tax-exempt status under the Internal Revenue
Code of 1986, §501(c), as amended;
(8) "Client" means a person who enters into an agreement
with a license holder or a license holder’s employer to receive a pro-
fessional accounting service;
(9) "Client Practice of Public Accountancy" is the offer to
perform or the performance by a certicate or registration holder for a
client or a potential client of a service involving the use of accounting,
attesting, or auditing skills. The phrase "service involving the use of
accounting, attesting, or auditing skills" includes:
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(A) the issuance of reports on, or the preparation of, -
nancial statements, including historical or prospective nancial state-
ments or any element thereof;
(B) the furnishing of management or nancial advisory
or consulting services;
(C) the preparation of tax returns or the furnishing of
advice or consultation on tax matters;
(D) the advice or recommendations in connection with
the sale or offer for sale of products (including the design and imple-
mentation of computer software), when the advice or recommenda-
tions routinely require or imply the possession of accounting or au-
diting skills or expert knowledge in auditing or accounting; and/or
(E) the performance of litigation support services;
(10) "Commission" means compensation for recommend-
ing or referring any product or service to be supplied by another person;
(11) "Contingent fee" means a fee for any service where no
fee will be charged unless a specied nding or result is attained, or in
which the amount of the fee is otherwise dependent upon the nding
or result of such service. However, a certicate or registration holder’s
non-Contingent fees may vary depending, for example, on the com-
plexity of the services rendered. Fees are not contingent if they are
xed by courts or governmental entities acting in a judicial or regula-
tory capacity, or in tax matters if determined based on the results of
judicial proceedings or the ndings of governmental agencies acting in
a judicial or regulatory capacity, or if there is a reasonable expectation
of substantive review by a taxing authority;
(12) "Financial Statements" means a presentation of -
nancial data, including accompanying notes, derived from accounting
records and intended to communicate an entity’s economic resources
or obligations at a point in time, or the changes therein for a period
of time, in accordance with generally accepted accounting principles.
Incidental nancial data to support recommendations to a client or
in documents for which the reporting is governed by Statements or
Standards for Attestation Engagements and tax returns and supporting
schedules do not constitute nancial statements for the purposes of
this denition;
(13) "Firm" means a proprietorship, partnership, limited li-
ability partnership, limited liability company, or professional or other
corporation, or other business engaged in the practice of public accoun-
tancy;
(14) "Good standing" means compliance by a certicate
with the board’s licensing rules, including the mandatory continuing
education requirements and payment of the annual license fee, and any
penalties and other costs attached thereto. In the case of board-imposed
disciplinary or administrative sanctions, the certicate or registration
holder must be in compliance with all the provisions of the board order
to be considered in good standing;
(15) "Licensee" means the holder of a license issued by the
board to a certicate or registration holder pursuant to the Act, or pur-
suant to provisions of a prior Act;
(16) "Peer review" or "Quality Review" means the study,
appraisal, or review of the professional accounting work of a public
accountancy rm that performs attest services by a certicate holder
who is not afliated with the rm;
(17) "Person" means an individual, partnership, corpora-
tion, registered limited liability partnership, or limited liability com-
pany;
(18) "Principal ofce" means the location specied by the
client as the address to which a service described in §517.1(a)(2) is
directed and is synonymous with Home Ofce where it appears in the
Act;
(19) "Practice unit" means an ofce of a rm required to
be licensed with the board for the purpose of practicing public accoun-
tancy;
(20) "Practice privilege" means the privilege for an out of
state Firm or individual to provide certain Professional Services in
Texas to the extent permitted under Chapter 517 of the board rules;
(21) "Professional services" or "professional accounting
work" means services or work that requires the specialized knowledge
or skills associated with certied public accountants, including:
(A) issuing reports on nancial statements;
(B) providing management or nancial advisory or con-
sulting services;
(C) preparing tax returns; and
(D) providing advice in tax matters;
(22) "Report" means, when used with reference to nancial
statements, either an engagement performed through the application of
procedures under the Statement on Standards for Accounting and Re-
view Services or any opinion, report, or other form of language that
states or implies assurance as to the reliability of any nancial state-
ments and/or includes or is accompanied by any statement or implica-
tion that the person or rm issuing it has special knowledge or com-
petence in accounting or auditing. Such a statement or implication of
special knowledge or competence may arise from use by the issuer of
the report of names or titles indicating that he or it is an accountant
or auditor or from the language of the report itself. The term "report"
includes any form of language which disclaims an opinion when such
form of language is conventionally understood to imply any assurance
as to the reliability of the nancial statements to which reference is
made. It also includes any form of language conventionally used with
respect to a compilation or review of nancial statements, and any other
form of language that implies such special knowledge or competence;
(23) Interpretive Comment: The practice of public accoun-
tancy is dened in §901.003 of the Act (relating to the Practice of Public
Accountancy).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704373
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 502. PEER ASSISTANCE
22 TAC §502.1
32 TexReg 7060 October 5, 2007 Texas Register
The Texas State Board of Public Accountancy adopts new
rule §502.1 concerning Peer Assistance to Licensees without
changes to the proposed text as published in the August 3,
2007, issue of the Texas Register (32 TexReg 4711). The text
of the rule will not be republished.
The new rule will establish when the Board can refer a licensee
to a peer assistance program.
The new rule will function by providing greater access to peer as-
sistance for professionals with alcohol or chemical dependency
problems.
No comments were received regarding adoption of the rule.
The new rule is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704374
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 511. CERTIFICATION AS A CPA
SUBCHAPTER H. CERTIFICATION
22 TAC §511.168
The Texas State Board of Public Accountancy adopts the repeal
of §511.168 concerning Reinstatement of a Certicate or of a
Registration without changes to the proposed text as published
in the August 3, 2007, issue of the Texas Register (32 TexReg
4712).
The repeal will repeal the rule concerning the reinstatement of a
certicate or of a registration.
The repeal will function by eliminating a redundant rule.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704375
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 513. REGISTRATION
SUBCHAPTER A. REGISTRATION OF CPAS
OF OTHER STATES AND PERSONS HOLDING
SIMILAR TITLES IN FOREIGN COUNTRIES
22 TAC §513.4
The Texas State Board of Public Accountancy adopts the repeal
of §513.4 concerning Registration of Out-of-State Practitioners
with Substantially Equivalent Qualications without changes to
the proposed text as published in the August 3, 2007, issue of
the Texas Register (32 TexReg 4713).
The repeal will repeal the rule concerning the registration of out-
of-state practitioners with substantially equivalent qualications.
The repeal will function by eliminating a redundant rule.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704376
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
22 TAC §513.5
The Texas State Board of Public Accountancy adopts the re-
peal of §513.5 concerning Notice for Registration of Out-of-State
Practitioners with Substantially Equivalent Qualications without
changes to the proposed text as published in the August 3, 2007,
issue of the Texas Register (32 TexReg 4714).
The repeal will repeal the rule concerning the notice for regis-
tration of out-of-state practitioners with substantially equivalent
qualications.
The repeal will function by eliminating a redundant rule.
No comments were received regarding adoption of the repeal.
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The repeal is adopted under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704377
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
22 TAC §513.6
The Texas State Board of Public Accountancy adopts the repeal
of §513.6 concerning Board Acceptance of Out-of-State Practi-
tioner Registration without changes to the proposed text as pub-
lished in the August 3, 2007, issue of the Texas Register (32
TexReg 4714).
The repeal will repeal the rule concerning Board acceptance of
out-of-state practitioner registration.
The repeal will function by eliminating a redundant rule.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704378
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 515. LICENSES
22 TAC §515.5
The Texas State Board of Public Accountancy adopts an amend-
ment to §515.5 concerning Reinstatement of a License without
changes to the proposed text as published in the August 3, 2007,
issue of the Texas Register (32 TexReg 4715). The text of the
rule will not be republished.
The amendment will revise the procedures a former license
holder must follow in order to obtain a new license, if that former
license holder failed to renew his license and has moved out of
state.
The amendment will function by reducing the licensing fee for
former license holders who have moved out of state and main-
tained their license in the other state.
No comments were received regarding adoption of the rule.
The amendment is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704379
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
22 TAC §515.11
The Texas State Board of Public Accountancy adopts an amend-
ment to §515.11 concerning Exemption from Payment of the Pro-
fessional Fee for Other than State of Texas Government Employ-
ees without changes to the proposed text as published in the
August 3, 2007, issue of the Texas Register (32 TexReg 4716).
The text of the rule will not be republished.
The amendment will expand the professional fee exemption to
include state, municipal, and county government employees.
The amendment will function by increasing the number of CPAs
who qualify for exemptions.
One comment was received regarding adoption of the rule from
Pamela Conlan, CPA.
Ms. Conlan nds no reason to make an exemption from the
professional fee for government employees. The Board does
not have the authority to exclude the exemption. The exemption
is legislative and not a decision of the Board.
The amendment is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
32 TexReg 7062 October 5, 2007 Texas Register
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704380
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 517. TEMPORARY PRACTICE IN
TEXAS
22 TAC §§517.1 - 517.3
The Texas State Board of Public Accountancy adopts the repeal
of §§517.1 - 517.3 concerning Temporary Practice, Application
for Temporary Permit, and Individuals Practicing under a Tempo-
rary Permit Holder, respectively without changes to the proposal
as published in the August 3, 2007, issue of the Texas Register
(32 TexReg 4717).
The repeal will remove the rules concerning temporary practice,
the application for a temporary permit, and the individuals prac-
ticing under a temporary permit holder.
The repeal will function by eliminating redundant rules.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704381
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 517. PRACTICE BY CERTAIN OUT
OF STATE FIRMS AND INDIVIDUALS
22 TAC §517.1
The Texas State Board of Public Accountancy adopts new
§517.1 concerning Practice by Certain Out of State Firms with-
out changes to the proposed text as published in the August 3,
2007, issue of the Texas Register (32 TexReg 4717). The text
of the rule will not be republished.
The new rule will establish the circumstances under which an
out-of-state rm must obtain either a rm license or practice priv-
ilege.
The new rule will function by increasing the number of out-of-
state rms under the Board’s jurisdiction.
No comments were received regarding adoption of the rule.
The new rule is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704382
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
22 TAC §517.2
The Texas State Board of Public Accountancy adopts new
§517.2 concerning Practice by Certain Out of State Individuals
without changes to the proposed text as published in the August
3, 2007, issue of the Texas Register (32 TexReg 4718). The
text of the rule will not be republished.
The new rule will describe the conditions under which a CPA
licensed in another state can practice in this state.
The new rule will function by providing greater clarity regarding
the requirement to practice in this state.
No comments were received regarding adoption of the rule.
The new rule is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704383
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
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22 TAC §517.3
The Texas State Board of Public Accountancy adopts new
§517.3 concerning Conditions of Practice of Out of State Firms
and Individuals without changes to the proposed text as pub-
lished in the August 3, 2007, issue of the Texas Register (32
TexReg 4719). The text of the rule will not be republished.
The new rule will outline the conditions that out-of-state CPAs
must comply with in order to practice in this state.
The new rule will function by providing greater clarity regarding
an out-of-state CPA’s obligations towards the Board while prac-
ticing in this state.
No comments were received regarding adoption of the rule.
The new rule is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704384
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 521. FEE SCHEDULE
22 TAC §521.5
The Texas State Board of Public Accountancy adopts the repeal
of §521.5 concerning Temporary Firm Practice Permit Fee with-
out changes to the proposed text as published in the August 3,
2007, issue of the Texas Register (32 TexReg 4720).
The adoption will repeal the rule concerning the temporary rm
practice permit fee.
The adopted repeal will function by eliminating a redundant rule.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Public Accountancy Act ("Act");
Texas Occupations Code, §901.151, which provides the agency
with the authority to amend, adopt, and repeal rules deemed
necessary or advisable to effectuate the Act.
No other article, statute, or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704385
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
22 TAC §521.14
The Texas State Board of Public Accountancy adopts an amend-
ment to §521.14 concerning Eligibility Fee without changes to the
proposed text as published in the August 3, 2007, issue of the
Texas Register (32 TexReg 4721). The text of the adopted rule
will not be republished.
The adopted amendment will reduce the eligibility fee from
$70.00 to $35.00 for each section of the CPA exam.
The adopted amendment will function by reducing the fee for
taking the CPA exam.
No comments were received regarding adoption of the rule.
The amendment is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt, and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute, or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704386
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
CHAPTER 527. PEER REVIEW
22 TAC §527.4
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.4 concerning Enrollment and Participation without
changes to the proposed text as published in the August 3, 2007,
issue of the Texas Register (32 TexReg 4722). The text of the
rule will not be republished.
The amendment will require out-of-state rms with practice priv-
ileges in this state to comply with peer review programs in their
home states.
The amendment will function by providing higher quality service
from rms practicing in Texas.
32 TexReg 7064 October 5, 2007 Texas Register
No comments were received regarding adoption of the rule.
The amendment is adopted under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.
No other article, statute or code is affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 21,
2007.
TRD-200704387
J. Randel (Jerry) Hill
General Counsel
Texas State Board of Public Accountancy
Effective date: October 11, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 305-7848
TITLE 25. HEALTH SERVICES
PART 15. COUNCIL ON CARDIOVAS-
CULAR DISEASE AND STROKE
CHAPTER 1051. RULES
25 TAC §1051.1
The Texas Council on Cardiovascular Disease and Stroke (coun-
cil) adopts new §1051.1, concerning the conduct of its meetings.
The section is adopted without changes to the proposed text as
published in the May 18, 2007, issue of the Texas Register (32
TexReg 2744) and, therefore, the section will not be republished.
BACKGROUND AND PURPOSE
The new section complies with the Health and Safety Code,
Chapter 93, §93.012, which requires the council to adopt rules
for the conduct of its meetings. The new section outlines the
council’s organization and rules of conduct for meetings.
SECTION-BY-SECTION SUMMARY
In accordance with Health and Safety Code, Chapter 93, new
§1051.1 denes the council’s ofcers and their duties, meetings,
quorums, and its voting membership.
COMMENTS
The council did not receive any comments regarding the pro-
posed rule during the comment period.
STATUTORY AUTHORITY
The new section is authorized by Health and Safety Code, Chap-
ter 93, §93.012, which requires the council to adopt rules for the
conduct of its meetings.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 24,
2007.
TRD-200704470
Michael M. Hawkins, M.D.
Chair
Council on Cardiovascular Disease and Stroke
Effective date: October 14, 2007
Proposal publication date: May 18, 2007
For further information, please call: (512) 458-7111 x6972
TITLE 28. INSURANCE
PART 2. TEXAS DEPARTMENT OF





The Texas Department of Insurance, Division of Workers’ Com-
pensation, adopts amendments to §120.2 concerning an em-
ployer’s rst report of injury and adopts by reference the Ofce of
Injured Employee Counsel (OIEC) "Notice of Injured Employee
Rights and Responsibilities in the Texas Workers’ Compensa-
tion System" publication. The amendments are adopted with
changes to the proposed text published in the June 29, 2007,
issue of the Texas Register (32 TexReg 3964).
The adopted amendments to §120.2 are necessary to imple-
ment Labor Code §409.005 and to provide for the distribution
of the Notice of Injured Employee Rights and Responsibilities
in the Texas Workers’ Compensation System (Notice of Rights
and Responsibilities) contemplated by Labor Code §404.109. In
response to written comments received from interested parties,
the Division has changed some of the proposed language in the
text of the rule as adopted. These changes, however, do not in-
troduce new subject matter or affect persons in addition to those
subject to the proposal as published. The amendments are sum-
marized as follows. The specic language of the summary of
injured employee rights and responsibilities has been removed
and replaced with a reference to the "Notice of Injured Employee
Rights and Responsibilities in the Texas Workers’ Compensa-
tion System" publication. Subsections (a) and (c) contain minor
grammatical changes. Subsection (b) claries what the report
should contain. Subsection (d) requires the employer to pro-
vide a copy of the report as well as the employee rights and re-
sponsibilities publication to the injured employee at the time the
rst report of injury is led with the carrier. In response to com-
ments, the proposed text of subsection (f) was omitted and sub-
sections (f) through (h) were relettered accordingly. Subsection
(h) is amended to remove language regarding penalties to com-
ply with amendments to Labor Code that remove specic clas-
sication of such a violation. Other subsections are amended to
clarify instructions, to update references to reect organizational
changes and to update legal references. The title of the rule is
also amended.
The amendment to subsection (a) modies the language of the
subsection to improve its clarity and readability; the amendment
does not change the subsection’s substantive requirements.
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The amendments to subsection (b) clarify what the employer’s
rst report of injury must contain. This includes the information
required by §120.1(a), any additional information prescribed by
the Division, and the information necessary for an insurance
carrier to electronically transmit a rst report of injury to the
Division.
The amendment to subsection (c) claries that it is the em-
ployee’s absence from work for more than one day due to an
injury that triggers the employee’s requirement to le with the
carrier a rst report of injury. The amendment to subsection (d)
claries the requirement that an employer provide the employee
with a copy of the rights and responsibilities publication at the
time the written report of injury is provided to the employee. The
specic language of the publication is removed from §120.2
and replaced with a reference to the OIEC Notice of Rights
and Responsibilities. The amendment to subsection (f) notes
that the employer should maintain a record of both the date the
Notice of Rights and Responsibilities is given to the employee
and the date the report of injury is led with the insurance
carrier. The requirement that the employer maintain a record
of the date the report is led with the insurance carrier is not
a substantive change, as this requirement is present in the
currently enacted version of §120.2. The amendment to sub-
section (g) modies the language of the subsection to improve
its clarity and readability; the amendment does not change the
subsection’s substantive requirements. Subsection (h) notes
that failure to comply with this section is an administrative
violation, but removes language regarding penalties in order
to comply with amendments to the Labor Code that remove
specic classication of such a violation.
General: Two commenters agree with the rule as written.
Agency response: The Division appreciates the comments.
Comment: A commenter suggests that the rule include a provi-
sion requiring employers to provide each injured employee with
copies of the Division’s Employer Rights and Employer Respon-
sibilities fact sheets. The commenter also suggests that employ-
ers provide this document when distributing the Ofce of Injured
Employee Counsel’s "Notice of Injured Employee Rights and Re-
sponsibilities in the Texas Workers’ Compensation System" pub-
lication.
Agency response: Section 409.011(c) of the Texas Labor Code
requires that the Division provide employers with information re-
garding its rights and responsibilities at least once during a cal-
endar year. There is no statutory authority, however, for requiring
an employer to provide employer fact sheets to injured employ-
ees.
In addition to complying with §409.011(c), the Division has added
its Employer Rights and Employer Responsibilities fact sheets to
the employee section of its website. The Ofce of Injured Em-
ployee Counsel will also update the "Notice of Injured Employee
Rights and Responsibilities in the Texas Workers’ Compensation
System." The new Notice will contain information regarding the
choice of a treating doctor by injured employees who are receiv-
ing non-network medical treatment after the subsections provid-
ing for the Division’s Approved Doctor List expire on September
1, 2007. The inactivation of the Approved Doctors List is man-
dated by §408.023(k) of the Labor Code.
Comment: A commenter suggested that §120.2(d) provide for
the provision of electronic notice to the injured employee if the
employee has an email address.
Response: The Division agrees and the appropriate changes will
be made.
Comment: A commenter said that §120.2(f) is overly burden-
some to the employer. Commenter reasons that the Division is
disregarding its own threshold for reporting and placing an ad-
ministrative burden on employers that go beyond anything con-
templated by the statute. The commenter concluded that this
section should be deleted in its entirety.
Response: It was the Division’s intent through proposed sub-
section (f) to promote the legislative goals established by Labor
Code §402.021 and distribute the OIEC publication to all injured
employees regardless of whether an employee is absent from
work for a day and a rst report of injury was required to be led
by the employer. However, in order to alleviate a potential ad-
ministrative burden on employers, the Division omitted the pro-
vision.
Comment: A commenter said that inclusion of record mainte-
nance in §120.2(g) is an unnecessary administrative burden for
the employer, and that the Notice of Rights and Responsibilities
is readily available from numerous sources.
Response: The Division agrees in part; the Notice of Rights and
Responsibilities is readily available from numerous sources, but
we must ensure that it reaches all of the injured employees. It
is the responsibility of the employer to prove that this has been
accomplished.
Comment: A commenter writes that number 3 of the Rights por-
tion of the "Notice of Injured Employee Rights and Responsibili-
ties" publication disregards the existence of health care networks
and is confusing.
Response: Division disagrees. The information in this section
addresses the selection of a doctor for network claims as well as
non-network claims.
For: The Boeing Company, Ofce of Injured Employee Counsel
For, with changes: Service Group, Inc.
Against: Lockheed Martin Aeronautics Company
The amendments are adopted under the Texas Labor Code
§§402.021, 404.109, 409.005, 402.00111, and 402.061. Section
404.109 calls for the Public Counsel to prepare and provides
for the Commission of Workers’ Compensation and the Com-
missioner of Insurance to distribute by rule a notice of injured
employee rights and responsibilities. Section 409.005 provides
the procedure for ling a report of injury, the format to be used,
and authorizes the adoption of rules that must be included in
the report and implementation of electronic ling of the reports.
Section 402.0011 provides that the Commissioner of Workers’
Compensation shall exercise all executive authority, including
rulemaking authority, under the Labor Code and §402.021
establishes basic goals for the workers compensation system
of Texas. Section 402.061 provides the Commissioner with the
authority to adopt rules as necessary to implement and enforce
the Texas Workers’ Compensation Act.
The following sections are affected by this proposal: Labor Code
§404.109 and §409.005.
§120.2. Employer’s First Report of Injury and Notice of Injured Em-
ployee Rights and Responsibilities.
(a) The employer shall report to the employer’s insurance car-
rier each death, each occupational disease of which the employer has
received notice of injury or has knowledge, and each injury that results
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in more than one day’s absence from work for the injured employee.
As used in this section, the term "knowledge" includes receipt of writ-
ten or oral information regarding diagnosis of an occupational disease,
or the diagnosis of an occupational disease through direct examination
or testing by a doctor employed by the employer.
(b) The Division shall prescribe the form, format, and manner
of the employer’s rst report of injury (report). The report shall con-
tain:
(1) the information required by §120.1(a) of this title (re-
lating to Employer’s Record of Injuries);
(2) any additional information prescribed by the Division
in accordance with the Labor Code §402.00128(b)(10); and
(3) the information necessary for an insurance carrier to
electronically transmit a rst report of injury to the Division.
(c) The report shall be led with the insurance carrier not later
than the eighth day after having received notice of or having knowledge
of an occupational disease or death, or not later than the eighth day
after the employee’s absence from work for more than one day due to a
work-related injury. For purposes of this section, a report is led when
personally delivered, mailed, reported via tele-claims, electronically
submitted, or sent via facsimile.
(d) The employer shall provide a written copy of the report
and a written copy of the Notice of Injured Employee Rights and Re-
sponsibilities in the Texas Workers’ Compensation System (Notice of
Rights and Responsibilities) to the injured employee by personal deliv-
ery, mail, electronic submission or facsimile. The Notice of Rights and
Responsibilities shall be in English and Spanish, or in English and any
other language common to the employee. The written report may be
the report specied in subsection (b) of this section, or at a minimum
shall contain the information listed in §120.1(a) of this title (relating to
Employer’s Record of Injuries).
(e) The Notice of Rights and Responsibilities is adopted by
reference and may be obtained from:
(1) the department’s website at www.tdi.state.tx.us;
(2) the Ofce of Injured Employee Counsel’s website at
www.oiec.state.tx.us; or
(3) Texas Department of Insurance, Division of Workers’
Compensation, 7551 Metro Center Drive, Suite 100, Austin, Texas,
78744-1609.
(f) The employer shall maintain a record of the date the copy of
the report of injury and the date the Notice of Rights and Responsibili-
ties were provided to the employee. The employer shall also maintain a
record of the date the report of injury is led with the insurance carrier.
(g) If the insurance carrier has not received the report, the em-
ployer has the burden of proving that the report was led within the
required time frame. If the carrier receives the report by mail, it will be
presumed that the report was mailed four days prior to the date received
by the carrier. The employer has the burden of proving that good cause
exists if the employer failed to timely le or provide the report.
(h) A party who fails to comply with this section commits an
administrative violation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Insurance, Division of Workers’ Compensation
Effective date: October 14, 2007
Proposal publication date: June 29, 2007
For further information, please call: (512) 804-4715
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 50. ACTION ON APPLICATIONS
AND OTHER AUTHORIZATIONS
The Texas Commission on Environmental Quality (TCEQ
or commission) adopts amendments to §50.31 and §50.131
without changes to the proposed text as published in the May
25, 2007, issue of the Texas Register (32 TexReg 2819) and,
therefore will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
In 1998, the commission entered into a Memorandum of Under-
standing (MOU) with the United States Environmental Protection
Agency (EPA) related to the Texas Pollutant Discharge Elimina-
tion System (TPDES) program. The MOU states that the TCEQ
will not authorize TPDES discharges into waters of the United
States under certain subchapters of 30 TAC Chapter 321, and
that these subchapters may be repealed and replaced by general
permits. This rulemaking removes references to concentrated
animal feeding operations under Chapter 321 that are obsolete
and no longer applicable.
A corresponding rulemaking is published in this issue of the
Texas Register and includes changes to 30 TAC Chapter 321,
Control of Certain Activities by Rule and 30 TAC Chapter 305,
Consolidated Permits.
SECTION BY SECTION DISCUSSION
This adopted rulemaking amends §50.31(c)(9) to remove the ref-
erences to concentrated animal feeding operations (CAFOS) un-
der Chapter 321, Subchapter K from the list of applications that
are subject to §50.31. Section 50.31(c)(10) has been renum-
bered accordingly.
The adoption amends §50.131(c)(7) to remove the references to
concentrated animal feeding operations (CAFOS) under Chapter
321, Subchapter K from the list of things excluded from cover-
age under §50.131. Section 50.131(c)(8) has been renumbered
accordingly.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the amendments are not
subject to §2001.0225 because they do not meet the criteria
for a "major environmental rule" as dened in that statute. A
"major environmental rule" means a rule the specic intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy,
ADOPTED RULES October 5, 2007 32 TexReg 7067
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.
The adopted amendments remove obsolete references to con-
centrated animal feeding operations in Chapter 321. Chapter
321, Subchapters G, H, J, K, M, and O are specied for repeal
because they are inactive, obsolete, and have been replaced
by TPDES general permits. Therefore, it is not anticipated that
the adopted amendments will adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The commission concludes that these
adopted amendments do not meet the denition of a "major en-
vironmental rule."
Furthermore, even if the adopted amendments did meet the
denition of a major environmental rule, the adopted amend-
ments are not subject to Texas Government Code, §2001.0225,
because they do not meet any of the four applicable require-
ments specied in §2001.0225(a). Texas Government Code,
§2001.0225(a) applies to a rule adopted by an agency, the
result of which is to: 1) exceed a standard set by federal law,
unless the rule is specically required by state law; 2) exceed an
express requirement of state law, unless the rule is specically
required by federal law; 3) exceed a requirement of a delegation
agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specic state law. The
adopted amendments to §50.31 or §50.131 will not cause any
of the results listed in Texas Government Code, §2001.0225(a).
Under Texas Government Code, §2001.0225, only a major en-
vironmental rule requires a regulatory impact analysis. Because
the adopted amendments do not constitute a major environmen-
tal rule, a regulatory impact analysis is not required.
The commission solicited public comment regarding the draft
regulatory impact analysis determination. No comments were
received on the draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these amendments and performed
an assessment of whether the adopted amendments constitute
a taking under Texas Government Code, Chapter 2007. The
specic purpose of the rulemaking is to remove references to
inactive and obsolete sections that have been replaced by gen-
eral permits. The adopted amendments would substantially ad-
vance this stated purpose. Promulgation and enforcement of
these adopted amendments would be neither a statutory nor a
constitutional taking of private real property because the adopted
amendments do not affect real property.
In particular, there are no burdens imposed on private real prop-
erty, and the adopted amendments would eliminate an unnec-
essary reference to an obsolete rule that is being repealed. Be-
cause the amendments do not affect real property, they do not
burden, restrict, or limit an owner’s right to property or reduce its
value by 25% or more beyond that which would otherwise ex-
ist in the absence of the amendment. Therefore, these amend-
ments will not constitute a taking under Texas Government Code,
Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
the adoption is a rulemaking identied in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(4), relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
The commission determined that the adopted amendments,
which are procedural mechanisms for removing references to
subchapters no longer applicable, are consistent with CMP
goals and policies and will not have a direct or signicant
adverse effect on any coastal natural resource areas; will not
have a substantive effect on commission actions subject to
the CMP; and promulgation of the amendments will not violate
(exceed) any standards identied in the applicable CMP goals
and policies. The commission invited public comment regarding
the consistency of the rules with the CMP. No comments were
received regarding the consistency of the rules with the CMP.
PUBLIC COMMENT
The proposal was published in the May 25, 2007, issue of the
Texas Register (32 TexReg 2819). The comment period closed
on June 25, 2007. The commission received no comments on
the proposed rulemaking.




The amendment is adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the com-
mission with the authority to adopt rules and policies necessary
to carry out its powers and duties under the TWC and other laws
of the state; §5.120, which states the commission shall admin-
ister the law so as to promote the judicious use and maximum
conservation and protection of the quality of the environment and
the natural resources of the state; and §26.011, which provides
the commission with the authority to adopt any rules necessary
to carry out its powers, duties, and policies and to protect water
quality in the state.
The adopted amendment implements TWC, §§5.013, 5.102,
5.103(a), 5.105, 5.120, and 26.011.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
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The amendment is adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the com-
mission with the authority to adopt rules and policies necessary
to carry out its powers and duties under the TWC and other laws
of the state; §5.120, which states the commission shall admin-
ister the law so as to promote the judicious use and maximum
conservation and protection of the quality of the environment and
the natural resources of the state; and §26.011, which provides
the commission with the authority to adopt any rules necessary
to carry out its powers, duties, and policies and to protect water
quality in the state.
The adopted amendment implements TWC, §§5.013, 5.102,
5.103(a), 5.105, 5.120, and 26.011.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
CHAPTER 305. CONSOLIDATED PERMITS
SUBCHAPTER O. ADDITIONAL
CONDITIONS AND PROCEDURES FOR
WASTEWATER DISCHARGE PERMITS AND
SEWAGE SLUDGE PERMITS
30 TAC §305.539
The Texas Commission on Environmental Quality (TCEQ
or commission) adopts an amendment to §305.539 without
changes to the proposed text as published in the May 25, 2007,
issue of the Texas Register (32 TexReg 2821) and, therefore
will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
In 1998, the commission entered into a Memorandum of Under-
standing (MOU) with the United States Environmental Protection
Agency (EPA) related to the Texas Pollutant Discharge Elimina-
tion System (TPDES) program. The MOU states that the TCEQ
will not authorize TPDES discharges into waters of the United
States under certain subchapters of 30 TAC Chapter 321, and
that these subchapters may be repealed and replaced by gen-
eral permits. This rulemaking removes references to Chapter
321 that are obsolete and no longer applicable.
A corresponding rulemaking is published in this issue of the
Texas Register and includes changes to 30 TAC Chapter 50,
Action on Applications and Other Authorizations and 30 TAC
Chapter 321, Control of Certain Activities by Rule.
SECTION BY SECTION DISCUSSION
The commission adopted amendment to §305.539(a)(1) and
(a)(2) remove the obsolete references to 30 TAC §321.271 that
are no longer applicable.
The commission adopted amendment to §305.539(a)(4)(B) and
(D) and §305.539(a)(5) and (6) update the agency’s name.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the amendments are not
subject to §2001.0225 because they do not meet the criteria
for a "major environmental rule" as dened in that statute. A
"major environmental rule" means a rule the specic intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.
The adopted amendments remove obsolete references to Chap-
ter 321. Chapter 321, Subchapters G, H, J, K, M, and O are
specied for repeal because they are inactive, obsolete, and
have been replaced by TPDES general permits. Therefore, it is
not anticipated that the adopted amendments will adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The commission
concludes that these adopted amendments do not meet the def-
inition of a "major environmental rule."
Furthermore, even if the adopted amendments did meet the
denition of a major environmental rule, the adopted amend-
ments are not subject to Texas Government Code, §2001.0225,
because they do not meet any of the four applicable require-
ments specied in §2001.0225(a). Texas Government Code,
§2001.0225(a) applies to a rule adopted by an agency, the
result of which is to: 1) exceed a standard set by federal law,
unless the rule is specically required by state law; 2) exceed an
express requirement of state law, unless the rule is specically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency
or representative of the federal government to implement a
state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specic state
law. The adopted amendment to §305.539(a)(1) and (2) or
§305.539(a)(4)(B) and (D) or §305.539(a)(5) and (6) will not
cause any of the results listed in Texas Government Code,
§2001.0225(a).
Under Texas Government Code, §2001.0225, only a major en-
vironmental rule requires a regulatory impact analysis. Because
the adopted amendments do not constitute a major environmen-
tal rule, a regulatory impact analysis is not required.
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The commission solicited public comment regarding this draft
regulatory impact analysis determination. No comments were
received on the draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these adopted amendments and per-
formed an assessment of whether the rulemaking constitutes a
taking under Texas Government Code, Chapter 2007. The spe-
cic purpose of the rulemaking is to remove references to inac-
tive and obsolete sections that have been replaced by general
permits. The adopted amendments would substantially advance
this stated purpose. Promulgation and enforcement of these
adopted amendments would be neither a statutory nor a con-
stitutional taking of private real property because the adopted
amendments do not affect real property.
In particular, there are no burdens imposed on private real prop-
erty, and the adopted amendments would eliminate an unnec-
essary reference to an obsolete rule. Because the amendments
do not affect real property, they do not burden, restrict, or limit an
owner’s right to property or reduce its value by 25% or more be-
yond that which would otherwise exist in the absence of amend-
ments. Therefore, these adopted amendments will not constitute
a taking under Texas Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
the adoption is a rulemaking identied in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(4), relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
The commission determined that the adopted amendments,
which are procedural mechanisms for removing references to
subchapters no longer applicable, are consistent with CMP
goals and policies and will not have a direct or signicant
adverse effect on any coastal natural resource areas; will not
have a substantive effect on commission actions subject to
the CMP; and promulgation of the amendments will not violate
(exceed) any standards identied in the applicable CMP goals
and policies.
The commission invited public comment regarding the consis-
tency of the rules with the CMP. No comments were received
regarding the consistency of the rules with the CMP.
PUBLIC COMMENT
The proposal was published in the May 25, 2007, issue of the
Texas Register (32 TexReg 2821). The comment period closed
on June 25, 2007. The commission received no comments on
the proposed rulemaking.
STATUTORY AUTHORITY
The amendment is adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the com-
mission with the authority to adopt rules and policies necessary
to carry out its powers and duties under the TWC and other laws
of the state; §5.120, which states the commission shall admin-
ister the law so as to promote the judicious use and maximum
conservation and protection of the quality of the environment and
the natural resources of the state; and §26.011, which provides
the commission with the authority to adopt any rules necessary
to carry out its powers, duties, and policies and to protect water
quality in the state.
The adopted amendment implements TWC, §§5.013, 5.102,
5.103(a), 5.105, 5.120, and 26.011.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
CHAPTER 321. CONTROL OF CERTAIN
ACTIVITIES BY RULE
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts the repeal of §§321.101 - 321.109, 321.131
- 321.138, 321.151 - 321.159, 321.181 - 321.198, 321.231
- 321.240, and 321.271 - 321.280 without changes to the
proposed text as published in the May 25, 2007, issue of the
Texas Register (32 TexReg 2824), and therefore , will not be
republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
Chapter 321 authorizes the discharge of wastewater from cer-
tain activities into or adjacent to water in the state. In 1998,
the commission entered into a Memorandum of Understanding
(MOU) with the United States Environmental Protection Agency
(EPA) related to the Texas Pollutant Discharge Elimination Sys-
tem (TPDES) program. The MOU states that the TCEQ will not
authorize TPDES discharges into waters of the United States un-
der certain subchapters of 30 TAC Chapter 321, and that these
subchapters may be repealed and replaced by general permits.
Certain subchapters of Chapter 321 are now obsolete and/or do
not meet the federal requirements for discharges into waters of
the United States as required by the TPDES program. This rule-
making repeals the subchapters that have been replaced by gen-
eral permits and coverage is also available under a TPDES in-
dividual permit.
A corresponding rulemaking is published in this issue of the
Texas Register and includes changes to 30 TAC Chapter 50,
Action on Applications and other Authorizations and 30 TAC
Chapter 305, Consolidated Permits.
SECTION BY SECTION DISCUSSION
The adopted rulemaking would repeal Subchapter G, Subchap-
ter H, Subchapter J, Subchapter K, Subchapter M, and Subchap-
ter O in their entirety, in accordance with the directive indicated
by the 1998 MOU between the TCEQ and EPA. These subchap-
ters are no longer applicable and they have been replaced by
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the following TPDES general permits: Subchapter G is replaced
by TPDES General Permit TXG670000; Subchapter H is re-
placed by TPDES General Permit TXG830000; Subchapter J is
replaced by TPDES General Permit TXG110000; Subchapter K
is replaced by TPDES General Permit TXG920000; Subchapter
M is replaced by TPDES General Permit TXG340000; and Sub-
chapter O is replaced by TPDES General Permit TXG130000.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted repeals in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the repeals are not subject to
§2001.0225 because they do not meet the criteria for a "major
environmental rule" as dened in that statute. A "major environ-
mental rule" means a rule the specic intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state.
Chapter 321, Subchapters G, H, J, K, M, and O are specied
for repeal because they are inactive, obsolete, and have been
replaced by TPDES general permits. Therefore, it is not antici-
pated that the adopted repeals will adversely affect in a material
way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The commission concludes
that these adopted repeals do not meet the denition of a "major
environmental rule."
Furthermore, even if the adopted repeals did meet the deni-
tion of a major environmental rule, the adopted repeals are not
subject to Texas Government Code, §2001.0225, because they
do not meet any of the four applicable requirements specied
in §2001.0225(a). Texas Government Code, §2001.0225(a) ap-
plies to a rule adopted by an agency, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is speci-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specic state law. The adopted repeals of
§§321.101 - 321.109, 321.131 - 321.138, 321.151 - 321.159,
321.181 - 321.198, 321.231 - 321.240, and 321.271 - 321.280
will not cause any of the results listed in Texas Government
Code, §2001.0225(a).
Under Texas Government Code, §2001.0225, only a major en-
vironmental rule requires a regulatory impact analysis. Because
the adopted repeals do not constitute a major environmental rule,
a regulatory impact analysis is not required. The commission
solicited public comment regarding this draft regulatory impact
analysis determination. No comments were received on the draft
regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these adopted repeals and per-
formed an assessment of whether the adopted repeals constitute
a taking under Texas Government Code, Chapter 2007. The
specic purpose of the action is to repeal inactive and obsolete
subchapters that have been replaced by general permits. The
adopted repeals would substantially advance this stated pur-
pose. Promulgation and enforcement of these adopted repeals
would be neither a statutory nor a constitutional taking of private
real property because the adopted repeals do not affect real
property.
In particular, there are no burdens imposed on private real prop-
erty, and the adopted repeals would eliminate unnecessary and
obsolete rules. Because the adopted repeals do not affect real
property, they do not burden, restrict, or limit an owner’s right to
property or reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the repeals. Therefore,
these adopted repeals will not constitute a taking under Texas
Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
the adoption is a rulemaking identied in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(4), relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process. The commission determined that the repeals, which
are procedural mechanisms for removing subchapters no longer
applicable, are consistent with CMP goals and policies and will
not have a direct or signicant adverse effect on any coastal nat-
ural resource areas; will not have a substantive effect on com-
mission actions subject to the CMP; and promulgation of the re-
peals will not violate (exceed) any standards identied in the ap-
plicable CMP goals and policies. The commission invited public
comment regarding the consistency of the rules with the CMP.
No comments were received regarding the consistency of the
rules with the CMP.
PUBLIC COMMENT
The proposal was published in the May 25, 2007, issue of the
Texas Register (32 TexReg 2824). The comment period closed
on June 25, 2007. The commission received no comments on
the proposed rulemaking.
SUBCHAPTER G. HYDROSTATIC TEST
DISCHARGES
30 TAC §§321.101 - 321.109
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
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the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
SUBCHAPTER H. DISCHARGE TO SURFACE
WATERS FROM TREATMENT OF PETROLEUM
SUBSTANCE CONTAMINATED WATERS
30 TAC §§321.131 - 321.138
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
SUBCHAPTER J. DISCHARGES TO SURFACE
WATERS FROM READY-MIXED CONCRETE
PLANTS AND/OR CONCRETE PRODUCTS
PLANTS OR ASSOCIATED FACILITIES
30 TAC §§321.151 - 321.159
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
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SUBCHAPTER K. CONCENTRATED ANIMAL
FEEDING OPERATIONS
30 TAC §§321.181 - 321.198
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
SUBCHAPTER M. DISCHARGES TO
SURFACE WATERS FROM PETROLEUM BULK
STATIONS AND TERMINALS
30 TAC §§321.231 - 321.240
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
SUBCHAPTER O. DISCHARGES FROM
AQUACULTURE PRODUCTION FACILITIES
30 TAC §§321.271 - 321.280
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the com-
mission over other areas of responsibility as assigned to the
commission under the TWC and other laws of the state; §5.102,
which establishes the commission’s general authority to carry
out its jurisdiction; §5.103(a) and §5.105, which provide the
commission with the authority to adopt rules and policies nec-
essary to carry out its powers and duties under the TWC and
other laws of the state; §5.120, which states the commission
shall administer the law so as to promote the judicious use
and maximum conservation and protection of the quality of the
environment and the natural resources of the state; §26.011,
which provides the commission with the authority to adopt any
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state; and §26.027, which
authorizes the commission to issue permits and amendments to
permits for the discharge of waste or pollutants into or adjacent
to water in the state. Also, §8.03 of Acts 2003, 78th Legislature,
3rd Called Session, Chapter 3, provides that a rule adopted by
the commission under §26.040 of Texas Water Code remains in
effect until amended or repealed.
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The adopted repeals implement TWC, §§5.013, 5.102, 5.103(a),
5.105, 5.120, 26.011, and 26.027. The adopted repeals also im-
plement §8.03 of Acts 2003, 78th Legislature, 3rd Called Ses-
sion, Chapter 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 11, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 239-6087
TITLE 31. NATURAL RESOURCES AND
CONSERVATION




DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.2, §53.5
The Texas Parks and Wildlife Commission (commission) adopts
amendments to §53.2, concerning License Issuance Proce-
dures, Fees, Possession, and Exemption Rules, and §53.5,
concerning Recreational Hunting License, Stamps, and Tags,
without changes to the proposed text as published in the July
20, 2007, issue of the Texas Register (32 TexReg 4522).
The adopted amendment to §53.2(c) is necessary to clarify ter-
minology and eliminate confusion. The current rules provide
that "persons may acquire recreational hunting and/or shing li-
censes and stamps electronically (including by telephone) from
the Texas Parks and Wildlife Department (department) or its des-
ignated representatives by agreeing to pay a convenience fee of
up to $5 per license in addition to the normal license or stamp
fee." The adopted amendment eliminates the phrase "(including
by telephone)," which is redundant, since a sale over the tele-
phone is by denition electronic in nature. Almost all licenses
and stamps sold by the department are sold electronically via
telephone, the Internet, or the department’s automated point-of-
sale system.
The adopted amendment to §53.5(b) is necessary to clarify that
the Federal Migratory Bird Hunting and Conservation Stamp,
commonly referred to as the "federal duck stamp," is one of the
stamps sold electronically by the department.
Under federal law, no person 16 years of age or older may hunt
waterfowl in the United States without having acquired a federal
duck stamp. For many years, the federal duck stamp had to be
physically purchased at certain federal ofces and department
law enforcement ofces. The U.S. Fish and Wildlife Service re-
cently made it possible for individual states to enter into agree-
ments with the federal government to sell the federal duck stamp
electronically (Electronic Duck Stamp Act of 2005, P.L. 109-266).
With the passage of Senate Bill 1668 by the 80th Legislature,
the department received the statutory authority to sell the fed-
eral duck stamp through the use of automated equipment and
point-of-sale system; and the department, therefore, has chosen
to enter into an agreement with the federal government to sell the
federal duck stamp through the department’s license deputies
and website beginning with the 2007-2008 license year. The
cost of the federal duck stamp will be $17, which includes the
$15 federal fee, a $1 federal fee for the cost of mailing a phys-
ical stamp to the customer, and a $1 fee to cover the agency’s
transaction costs and commissions to license deputies.
The adopted amendment to §53.2 will function by clarifying ter-
minology.
The adopted amendment to §53.5 will function by establishing
the fee for the electronic purchase of the federal duck stamp.
The department received two comments opposing adoption of
the amendment to §53.2. Of those comments, one commenter
provided an explanation or elaboration for opposing adoption.
The commenter stated that he was able buy anything on-line
with efciency except a permit to sh/hunt in his home state. The
department disagrees with the comment and responds that the
department has sold hunting and shing licenses on-line or by
phone for several years. No changes were made as a result of
the comment.
The department received ve comments opposing adoption
of the amendment to §53.5. Of those comments, three com-
menters offered an explanation or elaboration for opposing
adoption. Those comments, accompanied by the department’s
response to each, are as follows.
One commenter opposed adoption and stated that the depart-
ment should remove the $1 fee. The department disagrees with
the comment and responds that, in addition to the $15 fee for the
purchase of the duck stamp, federal law imposed an additional
fee of $1 to cover the cost of mailing the physical stamp to the
purchaser; and the department imposes a $1 fee to cover the
department’s expenses related to the transaction cost of using
the department’s point-of-sale system. The department cannot
rescind the $1 federal fee and is unable to absorb the scal cost
of selling the duck stamp at no charge without impacting other
department programs. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that there is no
need to sell the duck stamp for more than $15. The depart-
ment disagrees with the comment and responds that the addi-
tional $2 in fees for the purchase of the duck stamp apply only to
duck stamps purchased electronically from the department; oth-
erwise, the $15 fee applies. No changes were made as a result
of the comment.
One commenter opposed adoption and stated that the depart-
ment should not enter into agreements with the federal gov-
ernment. The department disagrees with the comment and re-
sponds that the partnership with the federal government for the
electronic sale of the federal duck stamp will result in greater
convenience for hunters in Texas. No changes were made as a
result of the comment.
32 TexReg 7074 October 5, 2007 Texas Register
The department received 33 comments supporting adoption of
the proposed amendments.
The Texas Wildlife Association commented in support of adop-
tion of the proposed amendments.
The amendments are adopted under the provisions of Senate Bill
1668 as enacted by the 80th Texas Legislature, which amended
Parks and Wildlife Code, §12.703, to authorize the department to
issue a license, stamp, tag, permit, or another similar item autho-
rized by the Parks and Wildlife Code or federal law through the
use of automated equipment and a point-of-sale system; Parks
and Wildlife Code, §12.701, which allows the department to au-
thorize the issuance of a license, stamp, permit, or tag by a li-
cense deputy; Parks and Wildlife Code, and §12.702, which au-
thorizes the commission to set collection and issuance fees by
rule for a license, stamp, tag, permit, or other similar item issued
under any chapter of the code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Parks and Wildlife Department
Effective date: October 9, 2007
Proposal publication date: July 20, 2007
For further information, please call: (512) 389-4775
31 TAC §53.18
The Texas Parks and Wildlife Commission (commission) adopts
new §53.18, concerning Other Fees, without change to the pro-
posed text as published in the July 20, 2007, issue of the Texas
Register (32 TexReg 4523).
The adopted new rule is necessary to provide for electronic reg-
istration of vessels by credit card and to establish a fee for val-
idation card/decals sets that permit the limited and temporary
use of untitled vessels for recreational purposes or participation
in contests or events under a marine dealer, distributor, or man-
ufacturer license.
In the future, the Texas Parks and Wildlife Department (depart-
ment) will be able to provide boat registration renewal services
over the Internet if the customer agrees to pay a convenience
fee for handling payments made by credit card. Adopted new
§53.18(a) would allow the electronic payment of vessel registra-
tion renewal fees, including any handling fees assessed by the
credit card company. The new subsection is necessary to pro-
vide greater customer service to the general public and alleviate
the longer wait times at department ofces prior to holidays.
House Bill 3764, as enacted by the 80th Texas Legislature,
amended Parks and Wildlife Code, §31.041, to authorize the
department to establish rules concerning the issuance and
price of validation cards permitting the limited and temporary
use of untitled vessels for recreational purposes or participation
in contests or events under a marine dealer, distributor, or
manufacturer license.
One validation card and decal (card/decal set) is included at no
additional cost with the purchase of a marine dealer, distributor,
or manufacturer license. Adopted new §53.18(b) would establish
the fee for additional card/decal sets at $120 per set. The fee for
replacing a lost or destroyed validation card would be $10.
The department received no comments concerning adoption of
the proposed rule.
The new section is adopted under the authority of Parks and
Wildlife Code, §11.027, which authorizes the commission to es-
tablish and provide for the collection of a fee to cover costs asso-
ciated with the review of an application for a permit required by
the code, and to set and charge a fee for the use of a credit card
to pay a fee assessed by the department in an amount reason-
able and necessary to reimburse the department for the costs
involved in the use of the card; and under House Bill 3764, 80th
Texas Legislature, Regular Session, which amended Parks and
Wildlife Code, §31.041, to authorize the commission to establish
rules concerning the issuance and price of validation cards per-
mitting the limited and temporary use of vessels for recreational
purposes or participation in contests or events and to adopt rules
regarding dealer’s, distributor’s, and manufacturer’s licenses, in-
cluding application forms, application and renewal procedures,
and reporting and recordkeeping requirements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Parks and Wildlife Department
Effective date: October 9, 2007
Proposal publication date: July 20, 2007
For further information, please call: (512) 389-4775
CHAPTER 55. LAW ENFORCEMENT
SUBCHAPTER E. SHOW, TEST, AND
DEMONSTRATION OF VESSELS
31 TAC §55.130
The Texas Parks and Wildlife Commission (commission) adopts
new §55.130, concerning Show, Test, or Demonstration of Ves-
sel, without change to the proposed text as published in the July
20, 2007, issue of the Texas Register (32 TexReg 4524).
In general, the adopted new rule is necessary to allow the limited
and temporary use of non-registered vessels by dealers, distrib-
utors, and manufacturers for recreational purposes or for par-
ticipation in contests or events. House Bill 3764, enacted by
the 80th Texas Legislature, amended Parks and Wildlife Code,
Chapter 31, to allow the Texas Parks and Wildlife Commission
to establish rules concerning the issuance and price of valida-
tion cards permitting the limited and temporary use of vessels
for recreational purposes or participation in contests or events.
Prior to the passage of House Bill 3764, a dealer, distributor, or
manufacturer of vessels was able to show, demonstrate, or test
a vessel without securing a certicate of number for the vessel;
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but the showing, testing, or demonstration could not involve the
use of the vessel for recreational purposes or for participation in
a contest or event.
Specically, the adopted new rule is necessary in order to de-
lineate the circumstances under which a dealer, distributor, or
manufacturer may show, test, or demonstrate a vessel for recre-
ational purposes or for participation in a contest or event. Under
the terms of H.B. 3764, the rule must allow for the "limited and
temporary use of vessels for recreational purposes or participa-
tion in contests or events" as authorized. The Texas Parks and
Wildlife Department (department) considered that "limited and
temporary," in the absence of a statutory denition, must be un-
derstood in the context of preventing the full-time, permanent
use of an untitled or unregistered vessel for recreational pur-
poses or for participation in contests or events. The department
then considered that the most likely show, test, or demonstra-
tion uses of vessels for recreational purposes or for participation
in a contest or events would be for shing tournaments, "poker
runs," water-skiing competitions, and similar events that typically
do not last longer than a holiday weekend. The department con-
cluded that the six-consecutive-day limit, coupled with a limit on
the maximum number of days of use per month, is sufcient to
allow for thorough showing, testing, or demonstration of a vessel
for a potential buyer, while still satisfying the legislative require-
ment for "limited and temporary" character.
It is also necessary that the adopted new rule provide a method
for enforcement and administrative personnel to quickly deter-
mine if a person operating an untitled or unregistered vessel is
in fact authorized to do so. Therefore, the new rule provides for
the issuance of decals and validation cards to allow the depart-
ment to quickly and easily determine if someone is authorized to
use a vessel to show, test, or demonstrate by participation in a
recreational activity, competition, or event.
The department determined that it was necessary for the
adopted new rule to include provisions to allow the department
to determine compliance with the maximum use provisions of
no more than six consecutive days and no more than 12 days in
a calendar month. Therefore, the rule requires that a daily log
be kept, that the log be retained on premises for not less than
two years, and that it be made available upon the request of any
peace ofcer, marine safety enforcement ofcer, or department
employee acting within the scope of ofcial duties.
New §55.130(a) as adopted will function by restating the statu-
tory provision allowing the show, test, or demonstration of a ves-
sel by a licensed dealer, distributor, or manufacturer.
New §55.130(b) as adopted will function by prohibiting the use
of a dealer, distributor, or manufacturer license to show, test, or
demonstrate a vessel for recreational purposes or for participa-
tion in a contest or event except as provided in the subchapter.
New §55.130(c) as adopted will function by allowing a dealer,
distributor, or manufacturer to use an untitled or unregistered
vessel for recreational purposes or for participation in a contest
or event, provided the licensee has a validation card/decal set is-
sued by the department, displays them in the prescribed manner,
and does not use a card/decal set for more than six consecutive
days or more than 12 days in any calendar month.
New §55.130(d) as adopted will function by requiring a validation
card to be made available upon the request of any peace ofcer,
marine safety enforcement ofcer, or department employee act-
ing within the scope of ofcial duties.
New §55.130(e) as adopted will function by providing that one
validation card/decal set be included at no additional cost to the
purchaser of a dealer, distributor, or manufacturer license, and
for the purchase or replacement of additional card/decal sets.
New §55.130(f) as adopted will function by requiring licensees to
maintain a daily log accounting for all usage of validation decals
and cards under a license.
New §55.130(g) as adopted will function by establishing the con-
ditions and period of validity for validation card/decal set.
New §55.130(h) as adopted will function by providing that noth-
ing in the rule authorizes the use of a licensee’s number or a
validation card and validation decals for purposes not related to
the legitimate business activities of the licensee. The adopted
new subchapter would dene "legitimate business activities" to
mean the sale, transfer, exchange, service, or transportation of
a vessel or outboard motor.
The department received four comments opposing adoption of
the proposed new rule. None of the commenters offered an ex-
planation or rationale for opposing adoption. No changes were
made as a result of the comments.
The department received 13 comments supporting adoption of
the proposed new rule.
The new section is adopted under the authority of House Bill
3764, 80th Texas Legislature, Regular Session, which amended
Parks and Wildlife Code, §31.041(d), to authorize the commis-
sion to establish rules concerning the issuance and price of vali-
dation cards and decals permitting the limited and temporary use
of vessels for recreational purposes or participation in contests
or events and to adopt rules regarding dealer’s, distributor’s, and
manufacturer’s licenses, including application forms, application
and renewal procedures, and reporting and recordkeeping re-
quirements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Parks and Wildlife Department
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CHAPTER 65. WILDLIFE
SUBCHAPTER N. MIGRATORY GAME BIRD
PROCLAMATION
31 TAC §§65.318, 65.320, 65.321
The Texas Parks and Wildlife Commission (commission) adopts
amendments to §§65.318, 65.320, and 65.321, concerning the
Migratory Game Bird Proclamation. Section 65.318, concern-
ing Open Seasons and Bag and Possession Limits--Late Sea-
son Species, is adopted with changes to the proposed text as
published in the May 25, 2007, issue of the Texas Register (32
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TexReg 2832). Sections 65.320, concerning Extended Falconry
Season--Late Season Species, and 65.321, concerning Special
Management Provisions, are adopted without changes and will
not be republished.
The adopted change to §65.318 increases the bag limit for dark
geese in the western goose zone and alters both the general
and youth-only seasons for ducks, coots, and mergansers in the
High Plains Mallard Management Unit (HPMMU).
The Texas Parks and Wildlife Department (department) pro-
posed a daily bag limit of four dark geese in the western goose
zone; however, the U.S. Fish and Wildlife Service (Service) has
authorized a bag limit of ve. In keeping with the commission’s
long-standing policy to adopt the most liberal regulations pos-
sible under the federal frameworks, the department is adopting
the ve-bird bag limit in order to provide the greatest hunter
opportunity possible.
The department proposed a general season for ducks, coots,
and mergansers in the HPMMU, consisting of two segments, Oc-
tober 27 - 28, 2007 and November 2, 2007 - January 27, 2008.
The season as adopted will be October 20 - 21, 2007 and Octo-
ber 26, 2007 - January 27, 2008. By federal law, the number of
days in the September teal season count against the total num-
ber of days allowed by the Service for hunting ducks, coots, and
mergansers. When the Service authorized a 16-day September
teal season earlier this year, the department decided to retain
a 9-day teal season in the HPMMU and shift the seven remain-
ing days to the general duck season. The department’s reason-
ing in doing so is that the September teal-only season provides
no opportunity to take other species of ducks, whereas the gen-
eral season offers hunting opportunity for at least seven species,
including teal. Therefore, by shifting seven days from the teal
season to the beginning of the general duck season, the depart-
ment is able to provide better hunting opportunity in the HPMMU.
Because of this change (adding more days to the beginning of
the general duck season), the dates for the youth-only season
for ducks, coots, and mergansers also had to be changed. The
proposed dates for the youth-only season were October 20 - 21,
2007; the season as adopted will be October 13 - 14, 2007.
The adopted amendment to §65.318, concerning Open Sea-
sons and Bag and Possession Limits - Late Season Species,
adjusts the season dates for late-season species of migratory
game birds to account for calendar-shift. The amendment also
allows for the take of geese during the special youth-only sea-
son. Until this year, the special youth-only season was restricted
to ducks. The amendment is necessary to provide the greatest
opportunity possible, particularly to youth.
The adopted amendment to §65.320, concerning Extended
Falconry Season--Late Season Species, adjusts season dates
for the take of late-season species of migratory game birds by
means of falconry, also to reect calendar shift. The amend-
ment is necessary to provide continued hunting opportunity to
persons hunting migratory game birds by means of falconry.
The adopted amendment to §65.321, concerning Special Man-
agement Provisions, adjusts the dates for the conservation sea-
son on light geese to account for calendar shift and inserts lan-
guage to prevent conicts with §65.310, concerning Means and
Methods.
The adopted amendments are generally necessary to implement
commission policy to provide the greatest hunter opportunity
possible, consistent with hunter preference for season starting
dates and segment lengths, under frameworks issued by the
Service.
The department received 37 comments opposing adoption of the
proposed amendment that established seasons and bag limits
for ducks, mergansers, and coots. Of those comments, 34 artic-
ulated an explanation or rationale for opposing adoption. Those
comments, accompanied by the department’s response to each,
are as follows.
Ten commenters disagreed with adoption and stated that the
splits in the north and south zones should not be concurrent so
that hunters have the opportunity to hunt every weekend. The
department disagrees with the comments and responds that tak-
ing into consideration the maximum season length allowed by
the Service (74 days) and hunter preference for both the latest
season possible (i.e., running to the last day of framework) and
a minimum 12-day split (to maximize weekend and holiday hunt-
ing opportunity), the season as adopted is the best option. No
changes were made as a result of the comments.
Two commenters opposed adoption and stated that the sea-
son in the north zone should open later and close later because
the winters are getting warmer and the birds are migrating later
each year. The department disagrees with the comments and
responds that delaying the season in the north zone would not
allow the department to provide the maximum hunting opportu-
nity possible under the federal frameworks. No changes were
made as a result of the comments.
Four commenters opposed adoption and stated that duck sea-
son should not open on the same day as deer season. The de-
partment disagrees with the comments and responds that un-
der federal frameworks, the department is authorized to provide
74 days of duck hunting opportunity between September 22 and
January 27. Hunter surveys and public comment indicate a pref-
erence for: (1) a split season, to allow duck populations to con-
gregate without being subjected to hunting pressure; (2) hunting
opportunity over the Thanksgiving and Christmas holiday sea-
sons; and (3) a winter segment that runs to the nal day of the
framework. The rule as adopted represents the department’s
best effort to satisfy these criteria. No changes were made as a
result of the comments.
Three commenters opposed adoption and stated that the season
begins too early and that "weather and migration patterns are
not this far south" at that time. The department disagrees with
the comments and responds that migration chronologies vary
from year to year and from species to species; therefore, the
department adopts the longest season allowed under the federal
frameworks in order to provide the maximum hunter opportunity.
No changes were made as a result of the comments.
Five commenters opposed adoption and stated that there should
be a six-bird limit. The department disagrees with the comments
and responds that the Hunter’s Choice structure, including bag
limits and bag composition, is required under federal frameworks
issued by the Service. No changes were made as a result of the
comments.
Two commenters opposed adoption and stated that the split
should be eliminated. The department disagrees with the
comments and responds that hunter preference is for a split
of at least 12 days. No changes were made as a result of the
comments.
One commenter opposed adoption and stated that the season
is too long and should be cut back to be consistent with rest
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of state. The department disagrees with the comment and re-
sponds that it is the policy of the commission to provide the most
hunting opportunity possible under the frameworks issued by the
Service. No changes were made as a result of the comment.
One commenter opposed adoption and stated that the split
should occur after Thanksgiving. The department agrees with
the comment if the commenter is referring to the north or south
zones and responds that the split occurs after Thanksgiving in
both. If the commenter is referring to the High Plains Mallard
Management Unit, the department disagrees with the comment
and responds that delaying the split would result in fewer days
of total hunting opportunity. No changes were made as a result
of the comment.
Four commenters opposed adoption and stated that the de-
partment should do away with the "Hunter’s Choice." The
department disagrees with the comments and responds that
the Hunter’s Choice structure, including bag limits and bag
composition, is required under federal frameworks issued by the
Service. No changes were made as a result of the comments.
One commenter opposed adoption and stated that the aggregate
limit is not fair. The department disagrees with the comments
and responds that the bag limits and bag composition adopted
are the maximum allowed under federal frameworks issued by
the Service. No changes were made as a result of the comment.
One commenter opposed adoption and stated that there should
be one statewide duck season from November 3 - 25 and De-
cember 8 - Jan 27. The department disagrees with the com-
ment and responds that, by having different zones, the depart-
ment is able to select opening and closing dates, season lengths,
and splits that are more compatible with migration behavior and
hunter preference in different parts of the state. No changes
were made as a result of the comment.
One commenter opposed adoption and stated that the season
should be longer and the bag limits should be lowered. The de-
partment disagrees with the comment and responds that, un-
like dove seasons, the department has no option of choosing a
longer season with a reduced bag limit. In keeping with commis-
sion policy to provide maximum hunter opportunity, the season
lengths are the longest possible under federal frameworks. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that pintail and
canvasback numbers have increased over the last ten years.
The commenter also stated that the aggregate bag limit is detri-
mental to the sport because it will cause many hunters to stop
hunting and putting money into the economy of waterfowling.
The department disagrees with the comment and responds that
the aggregate bag limit is required by federal law under the
Hunter’s Choice structure. No changes were made as a result
of the comment.
One commenter opposed adoption and stated that the seasons
on pintail and canvasback should be curtailed in order to retain
the six-bird bag limit. The department disagrees with the com-
ment and responds that a season-within-a-season structure is
not possible, because the Hunter’s Choice structure, including
bag limits and bag composition, is required under federal frame-
works issued by the Service. No changes were made as a result
of the comment.
One commenter opposed adoption and stated that the bag limit
should be seven birds and the season should be longer. The
department disagrees with the comment and responds that the
season lengths and bag limits as adopted are the maximum al-
lowed under federal frameworks. No changes were made as a
result of the comment.
One commenter opposed adoption and stated that the bag limit
should be increased for teal, widgeon, and other species. The
department disagrees with the comment and responds that the
bag limits as adopted for all species are the maximum allowed
under federal frameworks. No changes were made as a result
of the comment.
One commenter opposed adoption and stated that the starting
dates for the north and south zones should not be the same.
The department disagrees with the comment and responds that,
in each zone the department has selected season dates on the
basis of surveys and public comment indicating a preference for:
(1) a split season, to allow duck populations to congregate with-
out being subjected to hunting pressure; (2) hunting opportunity
over the Thanksgiving and Christmas holiday seasons; and (3)
a winter segment that runs to the nal day of the framework.
The rule as adopted represents the department’s best effort to
satisfy these criteria. No changes were made as a result of the
comments.
One commenter opposed adoption and stated that the fewer
birds harmed and killed, the better. The department disagrees
with the comment and responds that the hunting of migratory
game birds is legally authorized in Texas, so long as it is con-
sistent with state and federal regulations. The department is
charged with enacting hunting regulations. No changes were
made as a result of the comment.
One commenter opposed adoption and stated that there should
be an earlier split in the South Zone. The department disagrees
with the comment and responds that an earlier split in the South
Zone would result in fewer total days of hunting opportunity. No
changes were made as a result of the comment.
The department received 110 comments supporting adoption of
the rules establishing seasons and bag limits for ducks, mer-
gansers, and coots.
The department received 26 comments opposing adoption of the
proposed amendment that established seasons and bag limits
for geese. Of those comments, 23 articulated an explanation
or rationale for opposing adoption. Those comments, accompa-
nied by the department’s response to each, are as follows.
One commenter opposed adoption and stated that dark goose
limits should be reduced to two Canada and one white-fronted
per day in the Eastern Zone. The department disagrees with
the comment and responds that the federal frameworks under
which the state regulations are formulated are based on exten-
sive surveys of populations, habitat conditions on breeding and
wintering grounds, harvest data, and estimates of harvest across
the yway, and are reliable in terms of preventing overharvest.
No changes were made as a result of the comment.
One commenter opposed adoption and stated that hunters in
the Eastern Zone should be allowed to hunt white-fronted for the
same amount of time as Canada geese because it is allowed in
the Western Zone and in Louisiana. The department disagrees
with the comment and responds that the season length for the
take of white-fronted geese is the maximum allowed under the
federal frameworks. No changes were made as a result of the
comment.
Seven commenters opposed adoption and stated that the sea-
sons for white-fronted and Canada should be concurrent in the
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Eastern Zone. The department disagrees with the comment
and responds that, since the maximum season length for white-
fronted geese under the federal framework is shorter than that
for other species, making the seasons concurrent would result in
a loss of hunting opportunity. No changes were made as a result
of the comments.
One commenter opposed adoption and stated that the bag limits
should be reduced in the Western Zone to be consistent with the
rest of the state. The department disagrees with the comment
and responds that it is commission policy to provide the maxi-
mum hunting opportunity allowed under the federal frameworks.
Reducing the bag limit in the Western Zone would result in loss
of hunting opportunity. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that the bag limit
for white-fronted geese and Canada geese should be reduced to
one of each in the Eastern Zone. The department disagrees with
the comment and responds that it is commission policy to pro-
vide the maximum hunting opportunity allowed under the federal
frameworks. Reducing the bag limit in the Eastern Zone would
result in loss of hunting opportunity No changes were made as
a result of the comment.
One commenter opposed adoption and stated that the goose
seasons should be longer, but with lower bag limits. The de-
partment disagrees with the comment and responds that, un-
like dove seasons, the department has no option of choosing a
longer season with a reduced bag limit. In keeping with commis-
sion policy to provide maximum hunter opportunity, the season
lengths are the longest possible under federal frameworks. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that there are tens
of thousands of white-fronted geese in the southwestern part of
the state, but no other species. The commenter stated that the
bag limit should be increased. The department disagrees with
the comment and responds that the bag limits as adopted are
the maximum bag limits possible under the federal frameworks.
No changes were made as a result of the comment.
One commenter opposed adoption and stated that there should
be no closed season and no bag limits for snow geese, and
that unplugged shotguns should be legal. The department dis-
agrees with the comment and responds that all hunting of snow
geese must take place under the federal frameworks and the
light goose conservation season and that, by federal law, un-
plugged shotguns are lawful for the take of light geese only dur-
ing the light goose conservation season. No changes were made
as a result of the comment.
One commenter opposed adoption and stated that the bag limits
for dark geese should be increased. The department disagrees
with the comment and responds that the bag limits as adopted
are the maximum possible under the federal frameworks. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that the bag limit
for Canada geese in the Western Zone should be increased to
ve birds. The department disagrees with the comment and re-
sponds that the bag limits as adopted are the maximum possible
under the federal frameworks. No changes were made as a re-
sult of the comment.
One commenter opposed adoption and stated that the bag limit
for snow geese in the Western Zone should be increased to
40 birds. The department disagrees with the comment and re-
sponds that the bag limits as adopted are the maximum possible
under the federal frameworks. No changes were made as a re-
sult of the comment.
One commenter opposed adoption and stated that the season
closure for white-fronted geese should be concurrent with duck
season in the South Zone. The department disagrees with the
comment and responds that ending the season for white-fronted
geese at the same time that the duck season ends would result
in the loss of hunting opportunity. No changes were made as a
result of the comment.
One commenter opposed adoption and stated that the bag com-
position for dark geese should be three Canada geese and one
white-fronted goose or four Canada geese. The department dis-
agrees with the comment and responds that the bag composi-
tion for geese is established under the federal frameworks. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that the bag limit
for white-fronted geese should be three birds. The department
disagrees with the comment and responds that the bag limit as
adopted is the maximum possible under the federal frameworks.
No changes were made as a result of the comment.
One commenter opposed adoption and stated that the bag limit
for white-fronted geese in the Western Zone should be at least
two birds. The department disagrees with the comment and re-
sponds that the bag limit as adopted is the maximum possible
under the federal frameworks. No changes were made as a re-
sult of the comment.
One commenter opposed adoption and stated that the bag limit
is too high. The department disagrees with the comment and
responds that the policy of the commission is to adopt the most
liberal seasons and bag limits possible under the federal frame-
works. No changes were made as a result of the comment.
One commenter opposed adoption and stated that the bag limit
for Canada geese should be higher in the Panhandle. The de-
partment disagrees with the comment and responds that the
bag limit as adopted is the maximum possible under the federal
frameworks. No changes were made as a result of the comment.
The department received 112 comments supporting adoption of
the proposed amendments governing the seasons and bag limits
for geese.
The department received nine comments opposing adoption of
the proposed amendment that established seasons and bag lim-
its for sandhill cranes. Of those comments, all nine articulated
an explanation or rationale for opposing adoption. Those com-
ments, accompanied by the department’s response to each, are
as follows.
One commenter opposed adoption and stated that the season
should begin later and end later in Zone A, because that is when
the birds are there. The department disagrees with the comment
and responds that migration chronologies indicate that, although
birds begin arriving in Zone A in mid-October, the bulk of migra-
tion does not occur until the rst week of November. The season
as adopted has the additional benet of offering additional hunt-
ing opportunity for other species of waterfowl. No changes were
made as a result of the comment.
Three commenters opposed adoption and stated that the season
should begin earlier in Zone C. The department disagrees with
the comment and responds that the department is compelled
under the Endangered Species Act to limit any human activity
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considered hazardous to endangered species, including recre-
ational hunting of similar-appearing migratory game birds. A sig-
nicant number of endangered whooping cranes, which have
characteristics similar to sandhill cranes, are typically still in mi-
gration to the Aransas National Wildlife Refuge through the third
week of November. No changes were made as a result of the
comments.
Two commenters opposed adoption and stated that there should
be a uniform statewide bag limit of four birds. The department
disagrees with the comments and responds that the bag limits
as adopted are the maximum possible under the federal frame-
works. No changes were made as a result of the comments.
One commenter opposed adoption and stated that the season
dates for sandhill crane should be the same statewide. The de-
partment disagrees with the comment and responds that, be-
cause of the migrations chronology of sandhill cranes, hunter
preference in various parts of the state, and concerns over ac-
cidental killing of whooping cranes, the department has chosen
the dates as adopted to provide the greatest hunting opportunity
possible under the federal frameworks. No changes were made
as a result of the comment.
One commenter opposed adoption and stated that the season
should open later. The department disagrees with the comment
and responds that the season as adopted was selected to pro-
vide the most hunting opportunity for all species of migratory
birds while offering protection to migrating whooping cranes. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that the season
should open earlier. The department disagrees with the com-
ment and responds that the season as adopted was selected to
provide the most hunting opportunity for all species of migratory
birds while offering protection to migrating whooping cranes. No
changes were made as a result of the comment.
The department received 74 comments supporting adoption of
the portion of the proposed amendment that established sea-
sons and bag limits for sandhill crane.
The department received 12 comments opposing adoption of the
proposed amendment that established seasons and bag limits
for the light goose conservation season. Of those comments,
11 articulated an explanation or rationale for opposing adoption.
Those comments, accompanied by the department’s response
to each, are as follows.
One commenter opposed adoption and stated that the national
wildlife refuges should be opened for the conservation season.
The department neither agrees nor disagrees with the comment
and responds that it has no authority to compel hunting activi-
ties on federal lands. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that the season
for snow geese should be opened year-round. The department
disagrees with the comment and responds that all hunting of
snow geese must take place under the federal frameworks and
the light goose conservation season. No changes were made as
a result of the comment.
One commenter opposed adoption and stated that the conserva-
tion zone in the Western Zone should open earlier. The depart-
ment disagrees with the comment and responds that the con-
servation season cannot be opened unless all other seasons for
migratory birds are closed. The current policy is to open the con-
servation season after all other seasons have closed, in order to
provide the maximum hunting opportunity for all species under
the federal frameworks. No changes were made as a result of
the comment.
One commenter opposed adoption and stated that the conser-
vation season should open on January 1. The department dis-
agrees with the comment and responds that the conservation
season cannot be opened unless all other seasons for migratory
birds are closed. The current policy is to open the conservation
season after all other seasons have closed, in order to provide
the maximum hunting opportunity for all species under the fed-
eral frameworks. No changes were made as a result of the com-
ment.
Four commenters opposed adoption and stated that the conser-
vation season should be eliminated. The department disagrees
with the comment and responds that the conservation season
is part of the department’s participation in the international effort
to control snow goose numbers in an effort to protect their Arc-
tic breeding grounds. No changes were made as a result of the
comments.
One commenter opposed adoption and stated that the conser-
vation season should take place during the split in the waterfowl
season. The department disagrees with the comment and re-
sponds that geese may be hunted during the split in the duck
seasons. If the department opened a conservation season dur-
ing that time, by federal law all other waterfowl seasons would
have to be closed, which would constitute a reduction in total
hunting opportunity. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that the less hunt-
ing there was, the better. The department disagrees with the
comment and responds that the hunting of migratory game birds
is legally authorized in Texas, so long as it is consistent with state
and federal regulations. The department is charged with enact-
ing hunting regulations. No changes were made as a result of
the comment.
One commenter opposed adoption and stated that the conser-
vation season should be closed at the end of waterfowl season.
The department disagrees with the comment and responds that
the entire purpose of the conservation season is to offer ad-
ditional hunting opportunity after the traditional seasons have
closed. No changes were made as a result of the comment.
The department received 90 comments supporting adoption of
the portion of the proposed amendment that established sea-
sons and bag limits for the light goose conservation season.
The department received six comments opposing adoption of
the proposed amendment that established seasons and bag lim-
its for the youth-only waterfowl season. Of those comments,
ve articulated an explanation or rationale for opposing adoption.
Those comments, accompanied by the department’s response
to each, are as follows.
One commenter opposed adoption and stated that youth-only
hunts are discriminatory. The department disagrees with the
comment and responds that the youth-only waterfowl hunt is a
specic provision of federal law that the department has adopted
and does not violate state or federal anti-discrimination laws. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that the youth-
only season should be eliminated. The department disagrees
with the comment and responds that reserving a weekend to
give adult hunters the opportunity to guide and mentor young
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hunters is benecial for all concerned and that public comment
has been overwhelmingly supportive of the youth-only seasons.
No changes were made as a result of the comment.
Two commenters opposed adoption and stated that the youth-
only season is abused by adults. The department disagrees with
the comment and responds that unscrupulous behavior on the
part of a small minority of persons is not a sufcient reason to
eliminate the benets and enjoyment of the season to families,
youth, and mentors. No changes were made as a result of the
comments.
One commenter opposed adoption and stated that the youth-
only season should be expanded. The department disagrees
with the comment and responds that a longer youth-only season
would count against the maximum number of days for waterfowl
hunting under the federal frameworks. No changes were made
as a result of the comment.
The department received 94 comments supporting adoption of
the portion of the proposed amendment that established sea-
sons and bag limits for the youth-only waterfowl season.
The department received four comments opposing adoption of
the proposed amendment that established seasons and bag lim-
its for the take of late-season species by falconry. Of those com-
ments, one articulated an explanation or rationale for opposing
adoption. Those comments, accompanied by the department’s
response to each, are as follows.
One commenter opposed adoption and stated that there should
be a season in the High Plains Mallard Management Unit be-
cause resource impacts from falconry are almost nonexistent.
The department disagrees with the comment and responds that,
although there is no special season in the High Plains Mallard
Management Unit (HPMMU) during which means are restricted
to falconry, it is still lawful to hunt by means of falconry during
the general season. There is no special season in the HPMMU
because the time would have to be subtracted from the general
season, which is much more popular and has much greater par-
ticipation. No changes were made as a result of the comment.
The department received 30 comments supporting adoption of
the portion of the proposed amendment that established sea-
sons and bag limits for the take of late-season species of migra-
tory game birds by means of falconry.
The Texas Wildlife Association commented in support of adop-
tion of the amendments as adopted.
The amendments are adopted under Parks and Wildlife Code,
Chapter 64, which authorizes the Commission and the Executive
Director to provide the open season and means, methods, and
devices for the hunting and possessing of migratory game birds.
§65.318. Open Seasons and Bag and Possession Limits--Late Sea-
son.
Except as specically provided in this section, the possession limit for
all species listed in this section shall be twice the daily bag limit.
(1) Ducks, mergansers, and coots. The daily bag limit for
ducks is ve, which may include no more than two scaup, two red-
heads, two wood ducks, and no more than one (in the aggregate) of
the following: mallard hen, pintail, canvasback, or dusky duck (mot-
tled duck, black duck, Mexican duck, or hybrid of those species). The
daily bag limit for coots is 15. The daily bag limit for mergansers is
ve, which may include no more than two hooded mergansers.
(A) High Plains Mallard Management Unit: October 20
- 21, 2007 and October 26, 2007 - January 27, 2008.
(B) North Zone: November 3 - 25, 2007 and December
8, 2007 - January 27, 2008.
(C) South Zone: November 3 - 25, 2007 and December
8, 2007 - January 27, 2008.
(2) Geese.
(A) Western Zone.
(i) Light geese: November 3, 2007 - February 5,
2008. The daily bag limit for light geese is 20, and there is no pos-
session limit.
(ii) Dark geese: November 3, 2007 - February 5,
2008. The daily bag limit for dark geese is ve, which may not include
more than four Canada geese or more than one white-fronted goose.
(B) Eastern Zone.
(i) Light geese: November 3, 2007 - January 27,
2008. The daily bag limit for light geese is 20, and there is no pos-
session limit.
(ii) Dark geese:
(I) white-fronted geese: November 3, 2007 -
January 13, 2008. The daily bag limit for white-fronted geese is two.
(II) Canada geese: November 3, 2007 - January
27, 2008. The daily bag limit for Canada geese is three.
(3) Sandhill cranes. A free permit is required of any person
to hunt sandhill cranes in areas where an open season is provided under
this proclamation. Permits will be issued on an impartial basis with no
limitation on the number of permits that may be issued.
(A) Zone A: November 3, 2007 - February 3, 2008. The
daily bag limit is three. The possession limit is six.
(B) Zone B: November 23, 2007 - February 3, 2008.
The daily bag limit is three. The possession limit is six.
(C) Zone C: December 22, 2007 - January 27, 2008.
The daily bag limit is two. The possession limit is four.
(4) Special Youth-Only Season. There shall be a special
youth-only waterfowl season during which the hunting, taking, and
possession of geese, ducks, mergansers, and coots is restricted to li-
censed hunters 15 years of age and younger accompanied by a per-
son 18 years of age or older, except for persons hunting by means of
falconry under the provisions of §65.320 of this chapter (relating to
Extended Falconry Season--Late Season Species). Bag and possession
limits in any given zone during the season established by this paragraph
shall be as provided for that zone by paragraph (1) of this section. Sea-
son dates are as follows:
(A) High Plains Mallard Management Unit: October 13
- 14 , 2007;
(B) North Zone: October 27 - 28, 2007; and
(C) South Zone: October 27 - 28, 2007.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on September 19,
2007.
TRD-200704329
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Ann Bright
General Counsel
Texas Parks and Wildlife Department
Effective date: October 9, 2007
Proposal publication date: May 25, 2007
For further information, please call: (512) 389-4775
PART 17. TEXAS STATE SOIL AND
WATER CONSERVATION BOARD
CHAPTER 517. FINANCIAL ASSISTANCE
SUBCHAPTER B. COST-SHARE ASSISTANCE
FOR BRUSH CONTROL
31 TAC §517.30
The Texas State Soil and Water Conservation Board (State
Board) adopts an amendment to §517.30(h), concerning the
agency’s ability to individually consider alternative resource
treatment plans as an acceptable brush control plan. The
amendment is adopted without changes to the proposed text as
published in the August 17, 2007, issue of the Texas Register
(32 TexReg 5155) and will not be republished.
Specically, the amendment provides the agency some exibility
in accepting an alternative brush control plan that may better suit
landowner management plans.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Agriculture Code of Texas,
Title 7, Chapter 201, §201.020, which authorizes the State Board
to adopt rules that are necessary for the performance of its func-
tions under the Agriculture Code and under §203.012, which
authorizes the board to adopt reasonable rules to carry out the
chapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas State Soil and Water Conservation Board
Effective date: October 11, 2007
Proposal publication date: August 17, 2007
For further information, please call: (254) 773-2250 x252
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER JJ. CIGARETTE AND
TOBACCO PRODUCTS REGULATION
34 TAC §3.1202
The Comptroller of Public Accounts (comptroller) adopts an
amendment to §3.1202, concerning warning notice signs, with-
out changes to the proposed text as published in the August 17,
2007, issue of the Texas Register (32 TexReg 5156).
Subsection (d) is being amended pursuant to Senate Bill 91 and
Senate Bill 143, 80th Legislature, 2007. Senate Bill 91 and Sen-
ate Bill 143 both amended the health warning notice signs to in-
clude wording informing the public of the health risks to women
who smoke while pregnant and the possible effects smoking can
have on babies born to women who smoke while pregnant. Sub-
section (b) is amended to delete reference to the telephone num-
bers for Telecommunication Device for the Deaf (TDD). Non-sub-
stantive changes are also made to improve grammar and gen-
eral readability.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The adopted amendment implements Health and Safety Code,
§161.084.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Comptroller of Public Accounts
Effective date: October 11, 2007
Proposal publication date: August 17, 2007
For further information, please call: (512) 475-0387
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 7. TEXAS COMMISSION
ON LAW ENFORCEMENT OFFICER
STANDARDS AND EDUCATION
CHAPTER 221. PROFICIENCY CERTIFICATES
AND OTHER POST-BASIC LICENSES
37 TAC §221.13
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) adopts an amendment to Title 37,
Texas Administrative Code, §221.13, Emergency Telecommuni-
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cations Prociency. This adoption is without changes to the pro-
posed text as published in the July 6, 2007, issue of the Texas
Register (32 TexReg 4207), and will not be republished.
An amendment to subsections (a) - (c) require TDD/TTY training
within previous six months to qualify for basic, intermediate, or
advanced prociency certicates. Subsection (d) is amended to
reect the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as adopted will be in effect, there will not
be scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as adopted will be in effect, there will
be no anticipated economic cost to large, small, or micro busi-
nesses as a result of the adopted section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will
be a positive benet to the hearing impaired public by ensuring
that all emergency telecommunication operators are in compli-
ance with mandated TDD/TTY requirements as set out in federal
regulations allowing individuals to meet or exceed the minimum
standards established by the Commission, to receive this pro-
ciency certicate. Since changes to this rule are the result of
current required training, there is no increase in costs to effected
agencies.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will be
no additional cost to individuals required to comply with the rules
as proposed.
No comments were received.
This section is adopted for amendment under Texas Occupa-
tions Code, Chapter 1701, §1701.151 General Powers which
authorized the Commission to promulgate rules for administra-
tion of this chapter.
The rule amendment as adopted is in compliance with the Texas
Occupations Code, §1701.404, Telecommunicators.
No other code, article, or statute is affected by this adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Effective date: October 14, 2007
Proposal publication date: July 6, 2007
For further information, please call: (512) 936-7722
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Agency Rule Review Plan
State Employee Charitable Campaign
Title 34, Part 12
TRD-200704405
Filed: September 21, 2007
Proposed Rule Reviews
Texas Education Agency
Title 19, Part 2
The State Board of Education (SBOE) proposes the review of 19 TAC
Chapter 33, Statement of Investment Objectives, Policies, and Guide-
lines of the Texas Permanent School Fund, pursuant to the Texas Gov-
ernment Code, §2001.039.
As required by the Texas Government Code, §2001.039, the SBOE
will accept comments as to whether the reasons for adopting 19 TAC
Chapter 33 continue to exist.
Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Policy Coordination Division,
Texas Education Agency, 1701 North Congress Avenue, Austin, Texas
78701-1494, (512) 475-1497. Comments may also be submitted
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
TRD-200704522
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: September 26, 2007
The State Board of Education (SBOE) proposes the review of 19 TAC
Chapter 157, Hearings and Appeals, pursuant to the Texas Government
Code, §2001.039. The rules being reviewed by the SBOE in 19 TAC
Chapter 157 are organized under the following subchapters: Subchap-
ter A, General Provisions for Hearings Before the State Board of Edu-
cation, and Subchapter D, Independent Hearing Examiners.
As required by the Texas Government Code, §2001.039, the SBOE
will accept comments as to whether the reasons for adopting 19 TAC
Chapter 157, Subchapters A and D, continue to exist.
Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Policy Coordination Division,
Texas Education Agency, 1701 North Congress Avenue, Austin, Texas
78701-1494, (512) 475-1497. Comments may also be submitted
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
TRD-200704523
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: September 26, 2007
The Texas Education Agency (TEA) proposes the review of rules in 19
TAC Chapter 157, Hearings and Appeals, pursuant to the Texas Gov-
ernment Code, §2001.039. The rules being reviewed by the TEA in 19
TAC Chapter 157 are organized under the following subchapters: Sub-
chapter AA, General Provisions for Hearings Before the Commissioner
of Education; Subchapter BB, Specic Appeals to the Commissioner;
Subchapter CC, Hearings of Appeals Arising Under Federal Law and
Regulations; and Subchapter DD, Hearings Conducted by Independent
Hearing Examiners.
As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 157, Subchapters AA - DD, continue to exist.
The public comment period on the review of 19 TAC Chapter 157,
Subchapters AA - DD, begins October 5, 2007, and ends November 4,
2007. Comments or questions regarding this rule review may be sub-
mitted to Cristina De La Fuente-Valadez, Policy Coordination Divi-
sion, Texas Education Agency, 1701 North Congress Avenue, Austin,
Texas 78701-1494, (512) 475-1497. Comments may also be submitted
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
TRD-200704524
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: September 26, 2007
The Texas Education Agency (TEA) proposes the review of rules in
19 TAC Chapter 176, Driver Training Schools, pursuant to the Texas
Government Code, §2001.039. The rules being reviewed by the TEA
in 19 TAC Chapter 176 are organized under the following subchap-
ters: Subchapter AA, Commissioner’s Rules on Minimum Standards
for Operation of Licensed Texas Driver Education Schools; Subchap-
ter BB, Commissioner’s Rules on Minimum Standards for Operation
of Licensed Texas Driving Safety Schools and Course Providers; Sub-
chapter CC, Commissioner’s Rules on Minimum Standards for Oper-
ation of Texas Drug and Alcohol Driving Awareness Programs; and
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Subchapter DD, Commissioner’s Rules on Hearings Held Under the
Texas Education Code, Chapter 1001.
As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 176, Subchapters AA - DD, continue to exist.
The public comment period on the review of 19 TAC Chapter 176,
Subchapters AA - DD, begins October 5, 2007, and ends November 4,
2007. Comments or questions regarding this rule review may be sub-
mitted to Cristina De La Fuente-Valadez, Policy Coordination Divi-
sion, Texas Education Agency, 1701 North Congress Avenue, Austin,
Texas 78701-1494, (512) 475-1497. Comments may also be submitted
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
TRD-200704525
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: September 26, 2007
State Employee Charitable Campaign
Title 34, Part 12
The State Policy Committee of the State Employee Charitable Cam-
paign will review the following rules for re-adoption, repeal or amend-
ment beginning immediately in accordance with Government Code,
§2001.039. The rules to be reviewed are located at Texas Administra-
tive Code, Title 34, Part 12, Chapters 325 - 327 and Chapters 329 -
334. The review will include consideration as to whether the reasons
for which they were originally adopted continue to exist.
Written comments to this review must be submitted no later than
November 2, 2007. Comments may be submitted to: Roxanne Jones,
State Campaign Manager, United Way of Texas, 1122 Colorado, Suite
101, Austin, Texas 78701.
The committee will consider comments received in response to this
notice at its next meeting following the publication of this notice.
Changes to the rules that the committee may propose after considering
comments received in response to this notice will appear in the
"Proposed Rules" section of the Texas Register and will be adopted
in accordance with the requirements of the Administrative Procedure
Act, Government Code, Chapter 2001.
TRD-200704406
Kevin Van Oort
Certifying Of¿cer, State Policy Committee
State Employee Charitable Campaign
Filed: September 21, 2007
Texas Lottery Commission
Title 16, Part 9
The Texas Lottery Commission (Commission) will review and con-
sider whether to re-adopt, re-adopt with amendments, or repeal Title
16, Part 9, Chapter 401, relating to Administration of the State Lot-
tery Act. This review is done pursuant to Texas Government Code
§2001.039.
The Commission will assess whether the reasons for adopting or re-
adopting this chapter continue to exist. Each section of the chapter
will be reviewed to determine whether it is obsolete, reects current
legal and policy considerations, reects current general provisions in
the governance of the Commission, and/or whether it is in compliance
with Chapter 2001 of the Texas Government Code (Administrative Pro-
cedures Act).
Comments on the review may be submitted to Sarah Woelk by mail
at P.O. Box 16630, Austin, Texas 78711; by facsimile at (512) 344-
5189; or by e-mail at www.txlottery.org. Any proposed changes to the
sections of this chapter as a result of the review will be published in the
Proposed Rules section of the Texas Register and will be open for an
additional 30 day public comment period prior to nal adoption of any





Filed: September 21, 2007
The Texas Lottery Commission (Commission) will review and con-
sider whether to re-adopt, re-adopt with amendments, or repeal Title 16,
Part 9, Chapter 402, relating to Charitable Bingo Administrative Rules.
This review is done pursuant to Texas Government Code §2001.039.
The Commission will assess whether the reasons for adopting or re-
adopting this chapter continue to exist. Each section of the chapter
will be reviewed to determine whether it is obsolete, reects current
legal and policy considerations, reects current general provisions in
the governance of the Commission, and/or whether it is in compliance
with Chapter 2001 of the Texas Government Code (Administrative Pro-
cedures Act).
Comments on the review may be submitted to Sandra Joseph by mail
at P.O. Box 16630, Austin, Texas 78711; by facsimile at (512) 344-
5189; or by e-mail at www.txlottery.org. Any proposed changes to the
sections of this chapter as a result of the review will be published in the
Proposed Rules section of the Texas Register and will be open for an
additional 30 day public comment period prior to nal adoption of any





Filed: September 21, 2007
Texas Board of Nursing
Title 22, Part 11
The Texas Board of Nursing (Board) will review and consider whether
to re-adopt, re-adopt with amendments, or repeal Chapter 220, relating
to Nurse Licensure Compact. This review is done pursuant to Texas
Government Code, §2001.039.
The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reects current legal and
policy considerations, reects current general provisions in the gover-
nance of the Board, and/or whether it is in compliance with Chapter
2001 of the Texas Government Code (Administrative Procedure Act).
Comments on the review may be submitted in writing within 30
days following the publication of this rule review in the Texas Reg-
ister to E. Joy Sparks, Assistant General Counsel, 333 Guadalupe
St., Suite 3-460, Austin, Texas 78701; Fax: (512) 305-8101; or
joy.sparks@bon.state.tx.us. Any proposed changes to the sections of
this chapter as a result of the review will be published in the Proposed
32 TexReg 7086 October 5, 2007 Texas Register
Rules Section of the Texas Register and will be open for an additional





Texas Board of Nursing
Filed: September 20, 2007
The Texas Board of Nursing will review and consider whether to re-
adopt, re-adopt with amendments, or repeal Chapter 224, relating to
Delegation of Nursing Tasks by Registered Professional Nurses to Un-
licensed Personnel for Clients with Acute Conditions or in Acute Care
Environments. This review is done pursuant to Texas Government
Code §2001.039.
The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reects current legal and
policy considerations, reects current general provisions in the gover-
nance of the Board, and/or whether it is in compliance with Chapter
2001 of the Texas Government Code (Administrative Procedure Act).
Comments on the review may be submitted in writing within 30
days following the publication of this rule review in the Texas Reg-
ister to E. Joy Sparks, Assistant General Counsel, 333 Guadalupe
St., Suite 3-460, Austin, Texas 78701; Fax: (512) 305-8101; or
joy.sparks@bon.state.tx.us. Any proposed changes to the sections of
this chapter as a result of the review will be published in the Proposed
Rules Section of the Texas Register and will be open for an additional
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Filed: September 30, 2007
The Texas Board of Nursing will review and consider whether to re-
adopt, re-adopt with amendments, or repeal Chapter 225, relating to
Delegation to Unlicensed Personnel and Tasks Not Requiring Delega-
tion in Independent Living Environments for Clients with Stable and
Predictable Conditions. This review is done pursuant to Texas Gov-
ernment Code §2001.039.
The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reects current legal and
policy considerations, reects current general provisions in the gover-
nance of the Board, and/or whether it is in compliance with Chapter
2001 of the Texas Government Code (Administrative Procedure Act).
Comments on the review may be submitted in writing within 30
days following the publication of this rule review in the Texas Reg-
ister to E. Joy Sparks, Assistant General Counsel, 333 Guadalupe
St., Suite 3-460, Austin, Texas 78701; Fax: (512) 305-8101; or
joy.sparks@bon.state.tx.us. Any proposed changes to the sections of
this chapter as a result of the review will be published in the Proposed
Rules Section of the Texas Register and will be open for an additional





Texas Board of Nursing
Filed: September 20, 2007
The Texas Board of Nursing will review and consider whether to re-
adopt, re-adopt with amendments, or repeal Chapter 226, relating to
Patient Safety Pilot Programs on Nurse Reporting Systems. This re-
view is done pursuant to Texas Government Code §2001.039.
The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reects current legal and
policy considerations, reects current general provisions in the gover-
nance of the Board, and/or whether it is in compliance with Chapter
2001 of the Texas Government Code (Administrative Procedure Act).
Comments on the review may be submitted in writing within 30
days following the publication of this rule review in the Texas Reg-
ister to E. Joy Sparks, Assistant General Counsel, 333 Guadalupe
St., Suite 3-460, Austin, Texas 78701; Fax: (512) 305-8101; or
joy.sparks@bon.state.tx.us. Any proposed changes to the sections of
this chapter as a result of the review will be published in the Proposed
Rules Section of the Texas Register and will be open for an additional
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Filed: September 20, 2007
Texas Department of Transportation
Title 43, Part 1
In accordance with Government Code, §2001.039, the Texas Depart-
ment of Transportation (department) les this notice of intention to re-
view Title 43 of the Texas Administrative Code, Part 1, Chapter 3, Pub-
lic Information; Chapter 4, Employment Practices; Chapter 6, State In-
frastructure Bank; Chapter 9, Contract Management; Chapter 13, Ma-
terials Quality; Chapter 22, Use of State Property; Chapter 23, Travel
Information (see also proposed changes to Chapter 23 published in the
September 7, 2007, issue of the Texas Register (32 TexReg 6114));
Chapter 25, Trafc Operations; and Chapter 29, Maintenance.
The department will accept comments regarding whether the reasons
for adopting these rules continue to exist. The comment period will
last 30 days, beginning with the publication of this notice of intention
to review.
Comments regarding this rule review may be submitted in writing to
Bob Jackson, General Counsel, Texas Department of Transportation,




Texas Department of Transportation
Filed: September 25, 2007
Adopted Rule Reviews
RULE REVIEW October 5, 2007 32 TexReg 7087
Texas Board of Nursing
Title 22, Part 11
The Texas Board of Nursing (Board) adopts the review of Chapter 211,
relating to General Provisions, done pursuant to Texas Government
Code §2001.039. The proposed review was published in the July 13,
2007, issue of the Texas Register (32 TexReg 4454).
The Board determined that the original reason for adopting this chapter
continues to exist.





Texas Board of Nursing
Filed: September 20, 2007
The Texas Board of Nursing (Board) adopts the review of Chapter 217,
relating to Licensure, Peer Assistance and Practice, done pursuant to
Texas Government Code, §2001.039. The proposed review was pub-
lished in the July 13, 2007, issue of the Texas Register (32 TexReg
4454).
The Board determined that the original reason for adopting this chapter
continues to exist.





Texas Board of Nursing
Filed: September 20, 2007
The Texas Board of Nursing (Board) adopts the review of Chapter 219,
relating to Advanced Nurse Practitioner Program, done pursuant to
Texas Government Code, §2001.039. The proposed review was pub-
lished in the July 13, 2007, issue of the Texas Register (32 TexReg
4455).
The Board determined that the original reason for adopting this chapter
continues to exist.





Texas Board of Nursing
Filed: September 20, 2007
The Texas Board of Nursing adopts the review of Chapter 223, relating
to Fees, done pursuant to Texas Government Code, §2001.039. The
proposed review was published in the July 13, 2007, issue of the Texas
Register (32 TexReg 4455).
The Board determined that the original reason for adopting this chapter
continues to exist.
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Filed: September 20, 2007
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Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and
policies identied in 31 TAC Chapter 501. Requests for federal consis-
tency review were deemed administratively complete for the following
project(s) during the period of September 14, 2007, through Septem-
ber 20, 2007. As required by federal law, the public is given an op-
portunity to comment on the consistency of proposed activities in the
coastal zone undertaken or authorized by federal agencies. Pursuant
to 31 TAC §§506.25, 506.32, and 506.41, the public comment period
for this activity extends 30 days from the date published on the Coastal
Coordination Council web site. The notice was published on the web
site on September 26, 2007. The public comment period for this project
will close at 5:00 p.m. on October 26, 2007.
FEDERAL AGENCY ACTIONS:
Applicant: Coastal Bend Bays and Estuaries Program; Location:
The project is located in Nueces Bay on the northwest side of the In-
dian Point Peninsula, adjacent to U.S. Highway 181, in Portland, San
Patricio County, Texas. The actual work will occur in Nueces Bay,
which is part of Nueces County, Texas. The project can be located on
the U.S.G.S. quadrangle map entitled: Portland, Texas. Approximate
UTM Coordinates in NAD 27 (meters): Zone 14; Easting: 662500;
Northing: 3083500. Project Description: The applicant proposes to
protect existing wetlands and restore additional wetland habitat by con-
structing either an earthen or stone berm around a 148-acre area in
Nueces Bay. Project construction would be phased depending on the
construction funds that are available with the project beginning at the
southwest end of the area and moving northwest. The applicant in-
tends to fund engineering design and construction of marsh restoration
via federal, state, and/or local grants, private non-prot funds, or miti-
gation compensation authorized by the U.S. Army Corps of Engineers
(Corps) under separate permit actions. The engineering design would
incorporate all requirements mandated by the Corps under any separate
permit actions.
For each phase of marsh proposed to be restored, a length of berm that
would extend 100 feet beyond the limits of the marsh restoration foot-
print would be constructed to protect the restoration area from erosional
waves and currents. The berm would have approximately 50-foot-wide
gaps spaced at a maximum 500 feet apart. These gaps would be sized,
positioned, and spaced to optimize tidal exchange within the marsh
restoration area. If the earthen berm alternative is selected, the berm
would be similar in construction and elevation to the proposed terraces
so that it could support low marsh planting. The berm would not be
included as part of the marsh restoration acreages, although it would
still provide habitat benets. If the stone berm alternative is selected, a
otation/access channel would be dredged around the perimeter of the
restoration area for that phase to allow access for construction equip-
ment. Stone would be trucked to the site and stockpiled, and a small
barge with a crane would be used to place the stone on small light
barges for transport to the berm location. For the entire otation/ac-
cess channel, approximately 178,000 cubic yards of material would be
hydraulically dredged to create a channel approximately 14,833 feet in
length, 50 feet wide and with a depth of -5 feet mean low water (MLW).
The material from this dredging would be used to form terraces and
conned cells within the restoration area. The goal of the project is
a combination of terraces and conned cells that provides 40 percent
planting area and 60 percent open water, with a maximum open water
area of 73 percent. Two alternatives are being considered for the marsh
restoration; in the rst, a marsh-hoe would be used to excavate material
from the bay bottom and stack it into a berm. Terraces would then be
located to help dene the main and interior channels. These terraces
could also be connected and used for planting cells. This alternative
provides a low marsh to open water ratio with an open water area of
73 percent, and there would be deeper areas in the project area as a re-
sult of the excavation to form the terraces. The second alternative is
a conned planting cell which consists of attaching several terraces to
form a cell and pumping in dredged material to ll the cell. This ma-
terial could come from the dredging of the otation channel or from
the dredging of two borrow areas located to the west of the restoration
area. This alternative provides large marsh areas (only 35 percent open
water) as compared to the terraces, and the channels between the cells
would be at existing bay elevations. Borrow Area No. 1 is approxi-
mately 196 acres in size and Borrow Area No. 2 is approximately 85
acres in size. A small dredge would be used in these areas, and the
nal excavation in the borrow areas would be -4 feet (MLW). The ini-
tial height of the marsh planting shelf for either alternative would be
constructed slightly higher to compensate for anticipated ll consolida-
tion and settlement so that nal elevations fall within optimal planting
elevations for marsh vegetation. All nal marsh elevations would tar-
get the existing local reference marsh Spartina alterniora elevations of
-1.0 to +0.7 feet NAVD. Upon completion of a phase, the restored area
would be planted with S. alterniora that is either from a donor marsh
or a commercial nursery. If the plants come from a donor marsh, they
would consist of three-inch diameter plugs with attached roots, soil,
and a minimum of three plugs. During project bidding, the contractor
would provide the location of the donor marsh and obtain any required
permits from the Texas Parks and Wildlife Department and the Texas
General Land Ofce. If a commercial nursery is to be used, the con-
tractor would provide the name and location of the nursery; and the
purchased plants would be well-rooted live plants grown in 1-gallon
containers under climatic conditions similar to the project site. A max-
imum of 99 acres of submerged land would be covered to establish
the appropriate bottom elevation for planting when the entire project is
completed.
Prior to the dredging within the borrow areas or the area of the oata-
tion/access channel, or the placement of material for the marsh restora-
tion footprint, the applicant would have a qualied biologist charac-
terize the proposed affected areas for existing marsh vegetation, oyster
reefs, seagrasses, and any other sensitive habitats. The limits of exist-
ing marsh vegetation adjacent to the new footprint of marshes would
be delineated to ensure that new work does not adversely impact exist-
ing habitat. All land-based construction equipment would access the
project area via a construction access site located in the center of the
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project area (shown as Construction Access Area 3 on Sheet 3 of 7 of
the plans). Any equipment used from this area would operate over the
shortest distance possible, and none of this equipment would operate in
an area outside of the marsh restoration area. The construction access
areas located at each end of the project area would be used for the load-
ing and unloading of oating equipment. Prior to utilizing any of the
construction access areas or routes, the applicant would have a qual-
ied biologist characterize these areas for existing marsh vegetation
and any other jurisdictional habitat; and these areas would be avoided
or protected with appropriate best management practices. CCC Project
No.: 07-0291-F1; Type of Application: U.S.A.C.E. permit application
#SWG-2007-576 is being evaluated under §10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act
(33 U.S.C.A. §1344). Note: The consistency review for this project
may be conducted by the Texas Commission on Environmental Qual-
ity under §401 of the Clean Water Act (33 U.S.C.A. §1344).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Consistency Review Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.
TRD-200704503
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Of¿ce
Coastal Coordination Council
Filed: September 26, 2007
Comptroller of Public Accounts
Certication of the Average Taxable Price of Gas and Oil
The Comptroller of Public Accounts, administering agency for the col-
lection of the Crude Oil Production Tax, has determined that the aver-
age taxable price of crude oil for reporting period August 2007, as re-
quired by Tax Code, §202.058, is $58.18 per barrel for the three-month
period beginning on May 1, 2007, and ending July 31, 2007. There-
fore, pursuant to Tax Code, §202.058, crude oil produced during the
month of August 2007, from a qualied Low-Producing Oil Lease, is
not eligible for exemption from the crude oil production tax imposed
by Tax Code, Chapter 202.
The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined that the aver-
age taxable price of gas for reporting period August 2007, as required
by Tax Code, §201.059, is $5.39 per mcf for the three-month period
beginning on May 1, 2007, and ending July 31, 2007. Therefore, pur-
suant to Tax Code, §201.059, gas produced during the month of August
2007, from a qualied Low-Producing Well, is not eligible for exemp-
tion from the natural gas production tax imposed by Tax Code, Chapter
201.
Inquiries should be directed to Bryant K. Lomax, Manager, Tax Policy




Comptroller of Public Accounts
Filed: September 25, 2007
Correction of Error
The Comptroller of Public Accounts submitted a Notice of Contract
Awards for the Request for Qualications 178c to be published in the
September 21, 2007, issue of the Texas Register. The notice was omit-
ted from that issue due to an error in the submission. Instead a Notice
of Request for Proposals was published twice (32 TexReg 6656.)
The Notice of Contract Awards for the Request for Qualications 178c




Pursuant to Chapter 2254, Subchapter B, Chapter 403, Texas Gov-
ernment Code, the Comptroller of Public Accounts (Comptroller) an-
nounces this notice of consulting contract awards in connection with
the Request for Proposals (RFP #179a) for pooled consulting services
to assist the Comptroller with Appraisal Standards Reviews of Selected
County Appraisal Districts.
Comptroller announces that ve (5) contracts were awarded to the fol-
lowing:
1. Chuck Black, 3901 Hyridge Drive, Austin, Texas 78759. The
total amount under all master contracts awarded is not to exceed
$515,000.00. The term of this contract is September 7, 2007 through
August 31, 2008;
2. Thomas Wade, 341 Jefferson, Cat Spring, Texas 78933. The
total amount under all master contracts awarded is not to exceed
$515,000.00. The term of the contract is September 7, 2007 through
August 31, 2008;
3. O’Connor Consulting, Inc., 3817 Evesham Drive, Plano, Texas
75025-3819. The total amount under all master contracts awarded is
not to exceed $515,000.00. The term of the contract is September 10,
2007 through August 31, 2008;
4. SDSM, Inc., 3702 Terrina Number One, Austin, TX 78759. The
total amount under all master contracts awarded is not to exceed
$515,000.00. The term of the contract is September 18, 2007 through
August 31, 2008; and
5. Wiley Rudasill, 425 Oak Crest Lane, Georgetown, Texas 78628.
The total amount under all master contracts awarded is not to exceed
$515,000.00. The term of the contract is September 13, 2007 through
August 31, 2008.
The notice of request for proposals (RFP #179a) was published in the
June 29, 2007, issue of the Texas Register (32 TexReg 4056). The
reports are due on or before August 31, 2008.
TRD-200704371
William Clay Harris
Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: September 21, 2007
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Notice of Contract Awards
Pursuant to Chapter 403 and Chapter 2254, Subchapter A of the Texas
Government Code; and Chapter 111 of the Texas Tax Code, the Comp-
troller of Public Accounts (Comptroller) announces this notice of con-
tract awards.
The Comptroller’s Request for Qualications 178c (RFQ) related to
these contract awards was published in the May 18, 2007, issue of the
Texas Register (32 TexReg 2756).
The contractors will provide Professional Contract Auditing Services
as authorized by Chapter 111, Subchapter A, §111.0045 of the Texas
Tax Code as described in the Comptroller’s RFQ.
The Comptroller announces that 60 contracts were awarded on or after
August 27, 2007, as follows:
A contract is awarded to Denise Rufus d/b/a DR Financial and Tax
Services, 4904 Urban Crest Road, Dallas, Texas 75227. Examinations
will be assigned in $60,000, $75,000, $90,000 or $120,000 increments
or packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year
during the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to David R. Kasen, 634 10th Street #1F, Brook-
lyn, New York 11215. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Dibrell P. Dobbs d/b/a State Tax Consulting
Group, 2906 Timber Gardens Court, Arlington, Texas 76016. Exam-
inations will be assigned in $60,000, $75,000, $90,000 or $120,000
increments or packages but no contract examiner shall have examina-
tion packages totaling more than $150,000 in fees during any one state
scal year during the contract term. The term of the contract is Septem-
ber 1, 2007 through August 31, 2008, with two (2) one (1) year options
to renew.
A contract is awarded to Elloine K. Andoh, 1607 Saint Charles Street,
Houston, Texas 77003. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Dan A. Northern, 2201 Woodland Hills Lane,
Weatherford, Texas 76087. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Carolyna Z. Cantu, 5026 W. Circle Park Street,
Pasadena, Texas 77504. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Chris W. Rocco, 3600 Starline Drive, Austin,
Texas 78759. Examinations will be assigned in $60,000, $75,000,
$90,000 or $120,000 increments or packages but no contract examiner
shall have examination packages totaling more than $150,000 in fees
during any one state scal year during the contract term. The term of
the contract is September 1, 2007 through August 31, 2008, with two
(2) one (1) year options to renew.
A contract is awarded to D. Smith Consulting, 418 Sonora Drive, Gar-
land, Texas 75043. Examinations will be assigned in $60,000, $75,000,
$90,000 or $120,000 increments or packages but no contract examiner
shall have examination packages totaling more than $150,000 in fees
during any one state scal year during the contract term. The term of
the contract is September 1, 2007 through August 31, 2008, with two
(2) one (1) year options to renew.
A contract is awarded to Cherise D. Collins, 17011 Driver Lane,
Sugar Land, Texas 77478. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Carolyn J. Thacker, 143 Pinehurst Drive,
Mabank, Texas 75156. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Art Koenings, Jr., 15712 Spillman Ranch
Loop, Austin, Texas 78738. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Antonio V. Concepcion, 9227 Bristlebrook
Drive, Houston, Texas 77083. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Casilda Julia Inniss d/b/a H & J Consulting,
2525 North Krenek Lane, Crosby, Texas 77532. Examinations will
be assigned in $60,000, $75,000, $90,000 or $120,000 increments or
packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year
during the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Brenda Maldonado, 2095 Savannah Trace,
Beaumont, Texas 77706. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Blythe Corporation, 3002 Sugar Maple,
Friendswood, Texas 77546. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
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A contract is awarded to Erica L. Powell, CPA, d/b/a ELP Financial,
8410 Spotsylvania, Houston, Texas 77083. Examinations will be as-
signed in $60,000, $75,000, $90,000 or $120,000 increments or pack-
ages but no contract examiner shall have examination packages totaling
more than $150,000 in fees during any one state scal year during the
contract term. The term of the contract is September 1, 2007 through
August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Felicia S. Ward, d/b/a Morgan, Spencer &
Company, 1301 Stapleton Street, Flower Mound, Texas 75028. Ex-
aminations will be assigned in $60,000, $75,000, $90,000 or $120,000
increments or packages but no contract examiner shall have examina-
tion packages totaling more than $150,000 in fees during any one state
scal year during the contract term. The term of the contract is Septem-
ber 1, 2007 through August 31, 2008, with two (2) one (1) year options
to renew.
A contract is awarded to Fitzgerald Healthcare Consulting Services,
Inc., d/b/a Fitzgerald Consulting Services, 2110 Brundage Drive, Suite
4405, Houston, Texas 77090-6400. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Clayborn Accounting and Financial Services,
Inc., 100 IH 45 North, Suite 108, Box 118, Conroe, Texas 77301. Ex-
aminations will be assigned in $60,000, $75,000, $90,000 or $120,000
increments or packages but no contract examiner shall have examina-
tion packages totaling more than $150,000 in fees during any one state
scal year during the contract term. The term of the contract is Septem-
ber 1, 2007 through August 31, 2008, with two (2) one (1) year options
to renew.
A contract is awarded to David Rebeles d/b/a Rebeles Consulting, 945
McKinney Street, Suite 217, Houston, Texas 77002. Examinations will
be assigned in $60,000, $75,000, $90,000 or $120,000 increments or
packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year
during the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Deborah A. Jones, 3818 Trappers Forest
Drive, Houston, Texas 77088-7442. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Davis & Davis Professional Services Firm
LLC, 12300 Ford Road, Suite 290, Dallas, Texas 75234. Examinations
will be assigned in $60,000, $75,000, $90,000 or $120,000 increments
or packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year
during the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Jennifer Wilmoth, 1142 Stratborough Lane,
Fort Collins, CO 80525. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Jodie Moore, 2707 Bent Creek Drive,
Pearland, Texas 77584. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Gilbert Zamora, 3801 Barton Creek Blvd.,
Austin, Texas 78735. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Mary A. Wickland, 2099 Dowlen Road,
Apt. 19, Beaumont, Texas 77706. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Max Dwain Martino PC, 373 1/2 West 19th
Street, Suite C-2, Houston, Texas 77008. Examinations will be as-
signed in $60,000, $75,000, $90,000 or $120,000 increments or pack-
ages but no contract examiner shall have examination packages totaling
more than $150,000 in fees during any one state scal year during the
contract term. The term of the contract is September 1, 2007 through
August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Louis A. Sanchez, 2314 Woodwind Drive,
Richmond, Texas 77469. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Juan M. Macias, Jr., d/b/a Macias Enterprises,
3606 Braeburn, Corpus Christi, Texas 78415. Examinations will be as-
signed in $60,000, $75,000, $90,000 or $120,000 increments or pack-
ages but no contract examiner shall have examination packages totaling
more than $150,000 in fees during any one state scal year during the
contract term. The term of the contract is September 1, 2007 through
August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Francisco Contreras, 7964 Crescent Moon
Place, El Paso, Texas 79932. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Jose E. Arrambide, LLC, 415 S. International
Blvd., Weslaco, Texas 78596-9112. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Joe Wamp, 5834 Mapleshade Lane, Dallas,
Texas 75252. Examinations will be assigned in $60,000, $75,000,
$90,000 or $120,000 increments or packages but no contract examiner
shall have examination packages totaling more than $150,000 in fees
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during any one state scal year during the contract term. The term of
the contract is September 1, 2007 through August 31, 2008, with two
(2) one (1) year options to renew.
A contract is awarded to Jeffrey S. MacKenzie, d/b/a Texas Tax &
Accounting, 11500 Northwest Freeway, Suite 200R, Houston, Texas
77092. Examinations will be assigned in $60,000, $75,000, $90,000 or
$120,000 increments or packages but no contract examiner shall have
examination packages totaling more than $150,000 in fees during any
one state scal year during the contract term. The term of the contract
is September 1, 2007 through August 31, 2008, with two (2) one (1)
year options to renew.
A contract is awarded to Ruzicka-Reed Partnership, 1555 Glenhill
Lane, Lewisville, Texas 75077. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Paul D. Underwood, 3346 Meadow Oaks
Drive, Garland, Texas 75043. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Maria Garcia Consulting, 10006 Erin Glen
Way, Pearland, Texas 77584. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Robert J. Whorton, 23006 Red River Drive,
Katy, Texas 77450. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Sonerka Mouton, d/b/a Mouton Consulting,
3230 Eagle Ridge Way, Houston, Texas 77084. Examinations will
be assigned in $60,000, $75,000, $90,000 or $120,000 increments or
packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year dur-
ing the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Philip E. Tan, 8815 Crazy Horse Trail, Hous-
ton, Texas 77064. Examinations will be assigned in $60,000, $75,000,
$90,000 or $120,000 increments or packages but no contract examiner
shall have examination packages totaling more than $150,000 in fees
during any one state scal year during the contract term. The term of
the contract is September 1, 2007 through August 31, 2008, with two
(2) one (1) year options to renew.
A contract is awarded to Marina Roy Buenaventura, 4042 Cheena
Drive, Houston, Texas 77025-4702. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Marsha Johnson, Inc., 6205 Westwood
Drive, Amarillo, Texas 79124-1212. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to State And Local Tax Group, LLC, 308 Cooper
Drive, Hurst, Texas 76053. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Stephanie (Clark) Jackson, 2700 Blanchette
Street, Beaumont, Texas 77701. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Ruth S. Gonzalez, LLC, 415 S. International
Blvd., Weslaco, Texas 78596-9112. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Stephen T. Broad, 1218 Gordon Blvd., San
Angelo, Texas 76905. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Stacie Sims, CPA, 205 Rolling Hill Drive,
LaGrange, Texas 78945. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to White & Samaniego, LLP, 4510 North Mesa,
El Paso, Texas 79912. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Texas Tax Consulting Group, L.C., 6116 Ay-
ers Street, Suite 2C, Corpus Christi, Texas 78415. Examinations will
be assigned in $60,000, $75,000, $90,000 or $120,000 increments or
packages but no contract examiner shall have examination packages
totaling more than $150,000 in fees during any one state scal year dur-
ing the contract term. The term of the contract is September 1, 2007
through August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Terra Hillman, 2174 E. Michael Square,
Lake Charles, LA 70611. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
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$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Anthony D. Turner, 3602 Lakearies Lane,
Katy, Texas 77449. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Tamesha A. Jumper, 503 E. Ufer, Fredricks-
burg, Texas 78624. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no con-
tract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to The JSO Group, Inc., 11610 Aucuba Lane,
Houston, Texas 77095. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Vernice Seriale, Jr., 11612 Cross Spring Drive,
Pearland, Texas 77584. Examinations will be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packages totaling more than $150,000
in fees during any one state scal year during the contract term. The
term of the contract is September 1, 2007 through August 31, 2008,
with two (2) one (1) year options to renew.
A contract is awarded to Jacqueline A. Muhammad d/b/a Alexander
Consulting, 2837 Miller Ranch Road, Suite 113, Pearland, Texas
77584. Examinations will be assigned in $60,000, $75,000, $90,000
or $120,000 increments or packages but no contract examiner shall
have examination packages totaling more than $150,000 in fees during
any one state scal year during the contract term. The term of the
contract is September 1, 2007 through August 31, 2008, with two (2)
one (1) year options to renew.
A contract is awarded to Stites Tax Consulting Group GP, LLC d/b/a
Stites Pybus, LLC, 2925 Cuero Cove, Round Rock, Texas 78681. Ex-
aminations will be assigned in $60,000, $75,000, $90,000 or $120,000
increments or packages but no contract examiner shall have examina-
tion packages totaling more than $150,000 in fees during any one state
scal year during the contract term. The term of the contract is Septem-
ber 1, 2007 through August 31, 2008, with two (2) one (1) year options
to renew.
A contract is awarded to Tarrant & Bulgherini, PC, 7109 Yucca Drive,
Galveston, Texas 77551-1725. Examinations will be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Wayne F. Bowman, 2225C Potomac, Hous-
ton, Texas 77057. Examinations will be assigned in $60,000, $75,000,
$90,000 or $120,000 increments or packages but no contract examiner
shall have examination packages totaling more than $150,000 in fees
during any one state scal year during the contract term. The term of
the contract is September 1, 2007 through August 31, 2008, with two
(2) one (1) year options to renew.
A contract is awarded to Mei Kuen Tsang d/b/a TMK Consulting, 3182
Holly Hall, Houston, Texas 77054. Examinations may be assigned in
$60,000, $75,000, $90,000 or $120,000 increments or packages but no
contract examiner shall have examination packages totaling more than
$150,000 in fees during any one state scal year during the contract
term. The term of the contract is September 1, 2007 through August
31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Energy Network, Inc., 4646 Highway 6 South,
PMB 135, Sugar Land, Texas 77478-5214. Examinations may be as-
signed in $60,000, $75,000, $90,000 or $120,000 increments or pack-
ages but no contract examiner shall have examination packages totaling
more than $150,000 in fees during any one state scal year during the
contract term. The term of the contract is September 1, 2007 through
August 31, 2008, with two (2) one (1) year options to renew.
A contract is awarded to Kim Hoi So d/b/a TexasTAX CONSULTING,
3082 Holly Hall, Houston, Texas 77054. Examinations may be as-
signed in $60,000, $75,000, $90,000 or $120,000 increments or pack-
ages but no contract examiner shall have examination packages totaling
more than $150,000 in fees during any one state scal year during the
contract term. The term of the contract is September 1, 2007 through
August 31, 2008, with two (2) one (1) year options to renew.
The Comptroller announces that one (1) contract has been awarded on
September 13, 2007 as follows:
A contract is awarded to Ashley & Williams International LLC d/b/a
Tax Advisors Group, 2898 Holly Hall, Houston, Texas 77054. Exam-
inations may be assigned in $60,000, $75,000, $90,000 or $120,000
increments or packages but no contract examiner shall have examina-
tion packages totaling more than $150,000 in fees during any one state
scal year during the contract term. The term of the contract is Septem-
ber 1, 2007 through August 31, 2008, with two (2) one (1) year options
to renew.




Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: September 26, 2007
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 10/01/07 - 10/07/07 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 10/01/07 - 10/07/07 is 18% for Commercial over $250,000.
1 Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.
TRD-200704480
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Leslie L. Pettijohn
Commissioner
Of¿ce of Consumer Credit Commissioner
Filed: September 24, 2007
Texas Education Agency
Request for Applications Concerning Open-Enrollment
Charter Guidelines and Application
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-07-116
from eligible entities to operate open-enrollment charter schools. El-
igible entities include public institutions of higher education, private
or independent institutions of higher education, organizations exempt
from taxation under the Internal Revenue Code of 1986 (26 United
States Code, §501(c)(3)), or governmental entities. At least one mem-
ber of the governing board of the group requesting the charter must
attend one required applicant conference. Conferences are scheduled
for Monday, October 15, 2007, and Monday, December 3, 2007, in
Room 1-104, William B. Travis Building, 1701 North Congress Av-
enue, Austin, Texas 78701-1494. Failure to attend one of the confer-
ences will disqualify an applicant from submitting an application for
an open-enrollment charter.
Description. The purpose of an open-enrollment charter is to provide
an alternative avenue for restructuring schools. An open-enrollment
charter school offers exibility and choice for educators, parents, and
students. An approved open-enrollment charter school may be located
in a facility of a commercial or nonprot entity or in a school district fa-
cility. If the open-enrollment charter school is to be located in a school
district facility, it must be operated under the terms established by the
board of trustees or governing body of the school district in an agree-
ment governing the relationship between the charter school and the dis-
trict.
An open-enrollment charter school will provide instruction to students
at one or more elementary or secondary grade levels as provided by the
charter. An open-enrollment charter school must be non-sectarian in
its programs, admissions, policies, employment practices, and all other
operations, and may not be afliated with a sectarian school or religious
institution. It is governed under the specications of the charter and
retains authority to operate for the term of the charter contingent on
satisfactory student performance as dened by the state accountability
system. An open-enrollment charter school does not have the authority
to impose taxes.
An open-enrollment charter school is subject to federal laws and cer-
tain state laws governing public schools, including laws and rules re-
lating to a criminal offense, requirements relating to the Public Educa-
tion Information Management System, criminal history records, high
school graduation, special education programs, bilingual education,
prekindergarten programs, extracurricular activities, health and safety
provisions, and public school accountability. As stated in the Texas
Education Code (TEC), §12.156, in matters related to operation of an
open-enrollment charter school, an open-enrollment charter school is
immune from liability to the same extent as a school district, and its
employees and volunteers are immune from liability to the same extent
as school district employees and volunteers. A member of the govern-
ing body of an open-enrollment charter school or of a charter holder
is immune from liability to the same extent as a school district trustee.
An employee of an open-enrollment charter school who qualies for
membership in the Teacher Retirement System of Texas shall be cov-
ered under the system to the same extent a qualied employee of a
school district is covered.
Dates of Project. The completed application must be received by the
TEA Document Control Center, Room 6-108, 1701 North Congress
Avenue, Austin, Texas 78701-1494, on or before 5:00 p.m. (Central
Time), Thursday, February 28, 2008, to be eligible for review.
Project Amount. TEC, §12.106(a), states that a charter holder is en-
titled to receive funding for the open-enrollment charter school under
Chapter 42 as if the school were a school district without a tier one
local share for purposes of §42.253 and without any local revenue for
purposes of §42.302. In determining funding for an open-enrollment
charter school, adjustments under §§42.102 - 42.105 and the district en-
richment tax rate under §42.302 are based on the average adjustment
and average district enrichment tax rate for the state. TEC, §12.106(b),
states that an open-enrollment charter school is entitled to funds that
are available to school districts from the agency or the commissioner
in the form of grants or other discretionary funding unless the statute
authorizing the funding explicitly provides that open-enrollment char-
ter schools are not entitled to the funding. An open-enrollment charter
school may not charge tuition and must admit students based on a lot-
tery if more students apply for admission than can be accommodated.
An open-enrollment charter school must prohibit discrimination in ad-
mission policy on the basis of sex; national origin; ethnicity; religion;
disability; academic, artistic, or athletic ability; or the district the child
would otherwise attend. However, a charter school that specializes in
the performing arts may require a student to demonstrate artistic ability
and may require an applicant to audition. The charter may provide for
the exclusion of a student who has a documented history of a crimi-
nal offense, juvenile court adjudication, or a discipline problem under
TEC, Chapter 37, Subchapter A.
Selection Criteria. A complete description of selection criteria is in-
cluded in the RFA.
The State Board of Education (SBOE) may approve open-enrollment
charter schools as provided in TEC, §12.101 and §12.152. There are
currently 211 charters approved under §12.101 and two charters ap-
proved under §12.152. There is a cap of 215 charters approved under
TEC, §12.101, and no cap on the number of charters approved under
TEC, §12.152.
The SBOE may approve applicants to ensure representation of urban,
suburban, and rural communities; various instructional settings; inno-
vative programs; diverse student populations and geographic regions;
and various eligible entities. The SBOE will consider Statements of
Impact from any school district whose enrollment is likely to be af-
fected by the open-enrollment charter school. The SBOE may also
consider the history of the sponsoring entity and the credentials and
background of its board members.
Requesting the Application. An application must be submitted under
SBOE guidelines to be considered. A complete copy of the publication
Open-Enrollment Charter Guidelines and Application (RFA #701-07-
116), which includes an application and procedures, may be obtained
by writing the Division of Charter Schools, Room 5-107, Texas Edu-
cation Agency, William B. Travis Building, 1701 North Congress Av-
enue, Austin, Texas 78701-1494; by calling (512) 463-9575; or on the
TEA website at http://www.tea.state.tx.us/charter/rfas/rfascharter.htm.
Further Information. For clarifying information about the open-en-
rollment charter school application, contact Mary Perry, Division
of Charter Schools, Texas Education Agency, at (512) 463-9575 or
mary.perry@tea.state.tx.us.
TRD-200704509
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Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: September 26, 2007
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity to
comment must be published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is November 5, 2007. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional ofce listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on November 5,
2007. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: Billy W. Askins; DOCKET NUMBER: 2007-0898-
OSI-E; IDENTIFIER: RN103306254; LOCATION: Timpson, Shelby
County, Texas; TYPE OF FACILITY: on-site sewage facility (OSSF)
installation business; RULE VIOLATED: 30 Texas Administrative
Code (TAC) §30.5(a) and §285.50(b) and the Code, §37.003, by
failing to hold an OSSF installer license prior to installing an OSSF;
PENALTY: $750; ENFORCEMENT COORDINATOR: Rajesh
Acharya, (512) 239-0577; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1892, (409) 898-3838.
(2) COMPANY: Bayer MaterialScience LLC; DOCKET NUMBER:
2007-0116-AIR-E; IDENTIFIER: RN100209931; LOCATION: Bay-
town, Chambers County, Texas; TYPE OF FACILITY: chemical
manufacturing plant; RULE VIOLATED: 30 TAC §116.115(c),
New Source Permit Number 18033, Special Condition 1, and Texas
Health and Safety Code (THSC), §382.085(b), by failing to prevent
unauthorized emissions from entering the atmosphere; PENALTY:
$6,350; ENFORCEMENT COORDINATOR: Harvey Wilson, (512)
239-0321; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(3) COMPANY: Cantu-Alaniz-Martinez, Inc. dba Tiger Mark
II; DOCKET NUMBER: 2007-0801-PST-E; IDENTIFIER:
RN102433745; LOCATION: Premont, Jim Wells County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §334.50(a)(1)(A) and the Code,
§26.3475(c)(1), by failing to have a release detection method capable
of detecting a release from any portion of the underground storage tank
(UST) system; 30 TAC §334.50(b)(2) and the Code, §26.3475(a), by
failing to provide proper release detection for the pressurized piping
associated with the USTs; 30 TAC §334.50(b)(2)(A)(i)(III) and the
Code, §26.3475(a), by failing to test the line leak detectors; 30 TAC
§334.50(d)(1)(B)(ii) and the Code, §26.3475(c)(1), by failing to con-
duct reconciliation of detailed inventory control records; and 30 TAC
§334.74(1), by failing to investigate a suspected release of regulated
substances; PENALTY: $9,000; ENFORCEMENT COORDINATOR:
Rajesh Acharya, (512) 239-0577; REGIONAL OFFICE: 6300 Ocean
Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.
(4) COMPANY: Chatt Water Supply Corporation; DOCKET
NUMBER: 2007-0934-PWS-E; IDENTIFIER: RN101440931; LO-
CATION: Hill County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(ii) and THSC,
§341.0315(c), by failing to provide a total storage capacity of 200
gallons per connection; 30 TAC §290.45(b)(1)(D)(iii) and THSC,
§341.0315(c), by failing to provide two or more service pumps having
a total capacity of two gallons per minute (gpm) per connection; 30
TAC §290.45(b)(1)(D)(iv) and THSC, §341.0315(c), by failing to
provide a pressure tank capacity of 20 gallons per connection; and
30 TAC §290.45(b)(1)(D)(v) and THSC, §341.0315(c), by failing
to provide emergency power to deliver water at a rate of 0.35 gpm
per connection to the distribution system; PENALTY: $525; EN-
FORCEMENT COORDINATOR: Yuliya Dunaway, (210) 490-3096;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.
(5) COMPANY: Keith Boyd Martin dba Cyclone Enter-
prises; DOCKET NUMBER: 2007-1142-LII-E; IDENTIFIER:
RN105212864; LOCATION: Livingston, Polk County, Texas; TYPE
OF FACILITY: lawn care business; RULE VIOLATED: 30 TAC
§30.5(b) and §344.4(a), Texas Occupations Code, §1903.251, and the
Code, §37.003, by failing to possess a current license or registration;
PENALTY: $262; ENFORCEMENT COORDINATOR: Cynthia
McKaughan, (512) 239-2545; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(6) COMPANY: Billy Derouen; DOCKET NUMBER: 2007-0959-
PST-E; IDENTIFIER: RN103098067; LOCATION: Lumberton and
Silsbee; Hardin County, Texas; TYPE OF FACILITY: UST instal-
lation/removal contractor business; RULE VIOLATED: 30 TAC
§334.55(b)(5)(C)(ii) and §334.55(b)(4)(D), by failing to legibly and
permanently label USTs no later than 24 hours after removal from
the ground with the name of the former contents, with a ammability
warning, and a warning that the tank is unsuitable for the storage
of drinking water or the storage of human or animal food products;
30 TAC §30.301(b) and §334.55(a)(4) and the Code, §37.013, by
failing to comply with the UST removal requirements; 30 TAC
§334.55(b)(5)(C)(iii), by failing to properly plug or cap removed
USTs; and 30 TAC §334.55(b)(4)(E), by failing to maintain the
residual vapor levels in removed tanks at nonexplosive and non-
ignitable levels for the entire time the tank is stored; PENALTY:
$3,500; ENFORCEMENT COORDINATOR: Tom Greimel, (512)
239-5690; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(7) COMPANY: ExxonMobil Oil Corporation; DOCKET NUMBER:
2007-0812-AIR-E; IDENTIFIER: RN102450756; LOCATION: Beau-
mont, Jefferson County, Texas; TYPE OF FACILITY: petroleum ren-
ery and lubrication manufacturing plant; RULE VIOLATED: 30 TAC
§116.115(c), Permit Number 49151, Special Condition Number 1, and
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THSC, §382.085(b), by failing to comply with the permitted emis-
sion limits; PENALTY: $94,050; Supplemental Environmental Project
(SEP) offset amount of $37,620 applied to Texas Association of Re-
source Conservation and Development Areas, Inc. ("RC&D")--Clean
School Buses; ENFORCEMENT COORDINATOR: Lindsey Jones,
(512) 239-4930; REGIONAL OFFICE: 3870 Eastex Freeway, Beau-
mont, Texas 77703-1892, (409) 898-3838.
(8) COMPANY: Fallbrook Enterprises, Inc. dba Fashion Clean-
ers; DOCKET NUMBER: 2006-1544-DCL-E; IDENTIFIER:
RN104355912; LOCATION: Houston, Harris County, Texas; TYPE
OF FACILITY: dry cleaning; RULE VIOLATED: 30 TAC §337.10(a)
and THSC, §374.102, by failing to complete and submit the required
registration form; PENALTY: $1,067; ENFORCEMENT COORDI-
NATOR: Craig Fleming, (512) 239-5806; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(9) COMPANY: Myong S. Perez dba Grace Cleaners; DOCKET
NUMBER: 2006-1479-DCL-E; IDENTIFIER: RN104131628; LO-
CATION: Killeen, Bell County, Texas; TYPE OF FACILITY: dry
cleaning drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the facility’s registration by
completing and submitting the required registration form; PENALTY:
$1,185; ENFORCEMENT COORDINATOR: Tom Greimel, (512)
239-5690; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500,
Waco, Texas 76710-7826, (254) 751-0335.
(10) COMPANY: Harris County Municipal Utility District No.
278; DOCKET NUMBER: 2007-0913-MWD-E; IDENTIFIER:
RN103177382; LOCATION: Harris County, Texas; TYPE OF FACIL-
ITY: wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1),
Texas Pollutant Discharge Elimination System (TPDES) Permit Num-
ber WQ0014289001, and the Code, §26.121(a), by failing to comply
with permit efuent limits; PENALTY: $2,500; ENFORCEMENT
COORDINATOR: Heather Brister, (254) 751-0335; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(11) COMPANY: Jong Hwan Oh dba J.C. Phillips; DOCKET NUM-
BER: 2007-0285-PST-E; IDENTIFIER: RN102369261; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing to monitor
the UST system for releases; and 30 TAC §334.50(d)(4)(A)(ii)(II)
and the Code, §26.3475(c)(1), by failing to perform an automatic
test for substance loss; PENALTY: $2,300; ENFORCEMENT CO-
ORDINATOR: Philip DeFrancesco, (817) 588-5800; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(12) COMPANY: Lukes Mobile Home Park, Inc.; DOCKET NUM-
BER: 2007-0621-PWS-E; IDENTIFIER: RN101271245; LOCA-
TION: Parker County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.41(c)(3)(B), by failing to
provide a well casing 18 inches above the elevation of the natural
ground surface with a minimum of one inch above the sealing block or
pump motor foundation block; 30 TAC §290.42(k), by failing to com-
pile and maintain an up-to-date plant operations manual for operator
review and reference; 30 TAC §290.46(e) and THSC, §341.033(a), by
failing to ensure that the public water supply operation is under the
direct supervision of a water works operator who holds a minimum of
a Class "D" license; 30 TAC §290.46(n)(3), by failing to provide well
completion data; 30 TAC §290.46(f)(3)(A) and (f)(4)(C), by failing to
provide monthly operating reports of water works operations; 30 TAC
§290.46(i), by failing to provide a plumbing ordinance, regulations,
or service agreement with provisions for proper enforcement; 30
TAC §290.46(r), by failing to maintain a minimum pressure of 35
pounds per square inch; 30 TAC §290.46(m)(1)(B), by failing to
inspect the pressure tank at least annually; 30 TAC §290.110(b)(4), by
failing to maintain the residual disinfectant concentration in the far
reaches of the distribution system at a minimum of 0.2 milligrams per
liter (mg/L) free chlorine; and 30 TAC §290.51(a)(3) and the Code,
§5.702, by failing to pay all public health service late fees; PENALTY:
$1,750; ENFORCEMENT COORDINATOR: Tel Croston, (512)
239-5717; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(13) COMPANY: Monarch Utilities I L.P.; DOCKET NUMBER:
2007-1017-PWS-E; IDENTIFIER: RN101380889; LOCATION:
Henderson County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.113(f)(4) and THSC, §341.0315(c),
by failing to comply with the maximum contaminant level of total
trihalomethanes; PENALTY: $740; ENFORCEMENT COORDINA-
TOR: Yuliya Dunaway, (210) 490-3096; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(14) COMPANY: Monarch Utilities I L.P.; DOCKET NUMBER:
2007-1051-PWS-E; IDENTIFIER: RN101376283; LOCATION:
Johnson County, Texas; TYPE OF FACILITY: public water sup-
ply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(iv) and THSC,
§341.0315(c), by failing to provide a pressure tank capacity of 20
gallons per connection; 30 TAC §290.42(e)(5), by failing to house
the hypochlorination solution containers at plants 1, 2, 3, 4, and 5
in secure enclosures; 30 TAC §290.41(c)(3)(O), by failing to pro-
vide an intruder-resistant fence; 30 TAC §290.46(m)(4), by failing
to maintain all treatment units, storage, and pressure maintenance
facilities, distribution system lines, and related appurtenances in a
watertight condition; and 30 TAC §290.45(b)(1)(D)(iii) and THSC,
§341.0315(c), by failing to provide two or more service pumps having
a total capacity of two gpm per connection; PENALTY: $2,835;
ENFORCEMENT COORDINATOR: Epifanio Villarreal, (210)
490-3096; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(15) COMPANY: Monarch Utilities I L.P.; DOCKET NUMBER:
2007-1072-PWS-E; IDENTIFIER: RN101379519; LOCATION:
Johnson County, Texas; TYPE OF FACILITY: public water sup-
ply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(i) and THSC,
§341.0315(c), by failing to provide a well capacity of 0.6 gpm per
connection; 30 TAC §290.45(b)(1)(D)(iv) and THSC, §341.0315(c),
by failing to provide a pressure tank capacity of 20 gallons per con-
nection at the X-Cell and Space Acres pressure planes; and 30 TAC
§290.42(e)(5), by failing to house the hypochlorination solution con-
tainers in a secure enclosure; PENALTY: $1,417; ENFORCEMENT
COORDINATOR: Yuliya Dunaway, (210) 490-3096; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(16) COMPANY: Moscow Water Supply Corporation; DOCKET
NUMBER: 2007-1025-MWD-E; IDENTIFIER: RN102340627;
LOCATION: Moscow, Polk County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §317.3(e)(5), by
failing to provide an audiovisual alarm system for the lift station; 30
TAC §317.4(j)(9) and TPDES Permit Number 11139001, Operational
Requirements Number 1, by failing to maintain not less than two
feet of freeboard; 30 TAC §305.125(9) and TPDES Permit Number
11139001, Monitoring and Reporting Requirements Number 7.c., by
failing to submit noncompliance notications for efuent violations
more than 40% above the permitted limitation; 30 TAC §305.125(1),
TPDES Permit Number 11139001, Efuent Limitations and Moni-
toring Requirements Number 6, and the Code, §26.121(a), by failing
to comply with permitted minimum dissolved oxygen concentration
of four mg/L, and 30 TAC §305.125(1) and TPDES Permit Number
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11139001, Permit Conditions Number 4.a.iii, by failing to provide
notication of the use of additional sludge disposal sites; PENALTY:
$18,900; ENFORCEMENT COORDINATOR: Merrilee Hupp, (512)
239-4490; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(17) COMPANY: Southwest Nut Company; DOCKET NUMBER:
2007-0924-IWD-E; IDENTIFIER: RN102924529; LOCATION:
Fabens, El Paso County, Texas; TYPE OF FACILITY: nut and nut
products manufacturing; RULE VIOLATED: the Code, §7.101 and
§26.121(a)(1) and Agreed Order Docket Number 2003-0365-IWD-E,
Ordering Provisions 2.a. through 2.c., by failing to prevent the
unauthorized discharge of industrial wastewater; PENALTY: $18,300;
ENFORCEMENT COORDINATOR: Craig Fleming, (512) 239-5806;
REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso,
Texas 79901-1206, (915) 834-4949.
(18) COMPANY: City of Stockdale; DOCKET NUMBER:
2007-0487-MWD-E; IDENTIFIER: RN102916194; LOCATION:
Wilson County, Texas; TYPE OF FACILITY: wastewater treatment;
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number
WQ0010292001, Efuent Limitations and Monitoring Requirements
Number 1, and the Code, §26.121(a), by failing to comply with per-
mitted efuent limits; and 30 TAC §305.125(17) and TPDES Permit
Number WQ0010292001, Monitoring and Reporting Requirements
Number 1, by failing to timely submit the discharge monitoring report
data; PENALTY: $8,060; Supplemental Environmental Project (SEP)
offset amount of $6,448 applied to Texas Association of Resource
Conservation and Development Areas, Inc. ("RC&D")--Abandoned
Tire Clean-Up; ENFORCEMENT COORDINATOR: Cheryl Thomp-
son, (817) 588-5800; REGIONAL OFFICE: 14250 Judson Road, San
Antonio, Texas 78233-4480, (210) 490-3096.
(19) COMPANY: TOTAL PETROCHEMICALS USA, INC.;
DOCKET NUMBER: 2007-1139-AIR-E; IDENTIFIER:
RN100212109; LOCATION: La Porte, Harris County, Texas;
TYPE OF FACILITY: chemical plant; RULE VIOLATED: 30 TAC
§116.115(c), Air Permit Number 3908B, Special Condition Number 1,
and THSC, §382.085(b), by failing to prevent unauthorized emissions;
PENALTY: $7,750; ENFORCEMENT COORDINATOR: Roshondra
Lowe, (713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(20) COMPANY: Westex Capital, Ltd.; DOCKET NUMBER:
2007-0910-WQ-E; IDENTIFIER: RN102785805; LOCATION:
Boerne, Kendall County, Texas; TYPE OF FACILITY: wholesale
business which distributes crude petroleum and petroleum products,
including liqueed petroleum gas; RULE VIOLATED: 30 TAC
§281.25(a)(4) and 40 Code of Federal Regulations §122.26(c), by
failing to obtain authorization to discharge storm water associated
with industrial activities; PENALTY: $3,210; ENFORCEMENT
COORDINATOR: Deana Holland, (512) 239-2504; REGIONAL





Texas Commission on Environmental Quality
Filed: September 25, 2007
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapters 17 and 18
The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony concerning proposed re-
visions to 30 TAC Chapter 17, Tax Relief for Property Used for En-
vironmental Protection, and Chapter 18, Rollback Relief for Pollution
Control Requirements under the requirements of Texas Government
Code, Chapter 2001, Subchapter B.
The proposed rulemaking would amend Chapter 17 to add new deni-
tions, modify the application review process to incorporate the require-
ments of House Bill 3732, correct incorrect references to the commis-
sion, and adopt the Equipment and Categories List into the rule. The
proposed rulemaking creates Chapter 18, Rollback Relief for Pollution
Control Requirements in order to implement the requirements of House
Bill 3732, 80th Legislature, 2007, Regular Session.
The commission will hold a public hearing on this proposal in Austin on
October 26, 2007 at 10:00 a.m. at the Texas Commission on Environ-
mental Quality Complex located at 12100 Park 35 Circle in Building
E, Room 201S. The hearing will be structured for the receipt of oral
or written comments by interested persons. Registration will begin 30
minutes prior to the hearing. Individuals may present oral statements
when called upon in order of registration. There will be no open dis-
cussion during the hearing; however, commission staff members will
be available to informally discuss the proposal 30 minutes before the
hearing.
Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Kristin
Smith, Ofce of Legal Services, at (512) 239-0177.
Comments may be submitted to Kristin Smith, MC 205, Of-
ce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions
may apply to comments submitted through the eComments system. All
comments should reference Rule Project Number 2007-055-117-PR.
The comment period closes November 5, 2007. Copies of the
proposed rule can be obtained from the commission’s web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further
information, please contact Ron Hatlett, Small Business and Environ-
mental Assistance (512) 239-6348.
TRD-200704401
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: September 21, 2007
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 114 and the State Implementation Plan
The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony concerning proposed re-
visions to 30 TAC Chapter 114, Control of Air Pollution from Mo-
tor Vehicles, and to the state implementation plan under the require-
ments of Texas Health and Safety Code, §382.017; Texas Government
Code, Chapter 2001, Subchapter B; and 40 Code of Federal Regula-
tions §51.102, of the United Stated Environmental Protection Agency
concerning state implementation plans.
The proposed rulemaking would extend the expiration of prohibitions
on the commission adopting rules restricting certain vehicle idling ac-
tivities from September 1, 2007, to September 1, 2009. Additionally
the proposed rulemaking would prohibit idling within 1,000 feet of a
hospital and in residential areas. Finally, vehicles with sleeper berths
would be prohibited from idling if an electrication facility that pro-
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vides external heat and air conditioning hook-ups is located within two
miles of their stop.
The commission will hold a public hearing on this proposal in Austin on
October 22, 2007, at 10:00 a.m. at the Texas Commission on Environ-
mental Quality Complex located at 12100 Park 35 Circle in Building
F, Room 2210. The hearing will be structured for the receipt of oral
or written comments by interested persons. Registration will begin 30
minutes prior to the hearing. Individuals may present oral statements
when called upon in order of registration. There will be no open discus-
sion during the hearing; however, commission staff will be available to
informally discuss the proposal 30 minutes before the hearing.
Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Lesley
Williamson, Ofce of Legal Services, at (512) 239-2461.
Comments may be submitted to Lesley Williamson, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions
may apply to comments submitted through the eComments system. All
comments should reference Rule Project Number 2007-041-114-EN.
The comment period closes November 5, 2007. Copies of the
proposed rules can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: September 21, 2007
Notice of Water Quality Applications
The following notices were issued during the period of September 12,
2007 through September 20, 2007.
The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to TCEQ, Ofce of the Chief
Clerk, MC-105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
INFORMATION SECTION
ARANSAS COUNTY MUNICIPAL UTILITY DISTRICT NO. 1 has
applied for a major amendment to TCEQ Permit No. 11624-001 to au-
thorize a discharge of treated domestic wastewater to a receiving body
of water, and an increase in the discharge of treated domestic wastewa-
ter from a daily average ow not to exceed 88,000 gallons per day via
irrigation to a daily average ow not to exceed 263,000 gallons per day
via discharge to a receiving body of water. The current permit autho-
rizes the disposal of treated domestic wastewater via irrigation of 44.4
acres of public access land. The facility is located approximately 1,100
feet south of 8th Street and approximately 500 feet west of Park Road
13 (Palmetto Drive) in the Lamar Peninsula in Aransas County, Texas.
The TCEQ Executive Director has reviewed this action for consistency
with the Texas Coastal Management Program goals and policies in ac-
cordance with the regulations of the Coastal Coordination Council, and
has determined that the action is consistent with the applicable CMP
goals and policies.
BARKER UTILITIES GP, L.L.C. has applied to the Texas Commis-
sion on Environmental Quality (TCEQ) for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014828001, to authorize the discharge of treated domestic waste-
water at a daily average ow not to exceed 50,000 gallons per day. The
facility will be located approximately 525 feet northwest of the inter-
section of Galveston Road and Lewis Road, approximately 1/4 mile
due west of the intersection of Barker-Cypress Road and State High-
way 290 eastbound feeder in Harris County, Texas.
CITY OF GARLAND which operates the C.E. Newman Electric Plant,
a peaking steam electric power plant, has applied for a renewal of
TPDES Permit No. WQ0003519000, which authorizes the discharge
of cooling tower blowdown, low volume wastewater, and storm water
on an intermittent and ow variable basis via Outfall 001; and cooling
tower blowdown and low volume wastewater on an intermittent and
ow variable basis via Outfall 002. The draft permit authorizes the
discharge of storm water on an intermittent and ow variable basis via
Outfall 001 and cooling tower blowdown, low volume waste sources,
and storm water on an intermittent and ow variable basis via Outfall
002. The facility is located at 525 E Avenue B, on the north side of
State Highway 66, approximately 2000 feet east of the intersection of
State Highway 66 and State Highway 78 in the City of Garland, Dallas
County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 109 has
applied for a renewal of TPDES Permit No. WQ0011533001, which
authorizes the discharge of treated domestic wastewater at an annual
average ow not to exceed 9,000,000 gallons per day. The facility
is located is 5003 Atascocita Road, Humble, approximately 0.6 mile
south of Farm-to-Market Road 1960 and approximately 2.1 miles west
of the intersection of Atascocita Road and Farm-to-Market Road 1960
in Harris County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 344 has
applied to the Texas Commission on Environmental Quality (TCEQ)
for a renewal of TPDES Permit No. 13483-001, which authorizes the
discharge of treated domestic wastewater at an annual average ow not
to exceed 1,000,000 gallons per day. The facility is located at approxi-
mately 2,500 feet east of Beltway 8 along the south boundary of Harris
County Municipal Utility District No. 344, which is approximately
10,000 feet north of Mount Houston Parkway and 9,200 feet south of
the Missouri Pacic Railroad in Harris County, Texas.
CITY OF HOUSTON has applied for a renewal of TPDES Permit No.
WQ0010495100, which authorizes the discharge of treated domestic
wastewater at an annual average ow not to exceed 3,710,000 gallons
per day. The facility is located at 303 Benmar Street on the south bank
of Greens Bayou approximately 3,000 feet northeast of the intersection
of Interstate Highway 45 and North Belt Freeway in Harris County,
Texas.
MILLS ROAD MUNICIPAL UTILITY DISTRICT has applied for
a renewal of TPDES Permit No. 11907-002, which authorizes the
discharge of treated domestic wastewater at a daily average ow not
to exceed 900,000 gallons per day. The facility is located at 10128
Peachridge Drive, approximately 3,000 feet southwest of the intersec-
tion of Perry Road and Mills Road, northwest of the City of Houston
in Harris County, Texas.
NORTH PARK PUBLIC UTILITY DISTRICT has applied for a re-
newal of TPDES Permit No. WQ0011855001, which authorizes the
discharge of treated domestic wastewater at an annual average ow not
to exceed 1,310,000 gallons per day. The facility is located at 22971
Imperial Valley Drive approximately 2,200 feet east of Interstate High-
way 45 and 2,400 feet north of Farm-to-Market Road 1960 on Imperial
Valley Drive in Harris County, Texas.
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PORT TERMINAL RAILROAD ASSOCIATION has applied for a re-
newal of TPDES Permit No. 11773-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average ow not to
exceed 8,750 gallons per day. The facility is located inside the North
Railroad Yard, approximately 400 feet east of North Wayside Drive
and 600 feet north of Clinton Drive, approximately 4.5 miles due east
of the downtown Houston Central Business District in Harris County,
Texas.
CITY OF POST has applied for a minor amendment to the Texas Pol-
lutant Discharge Elimination System (TPDES) permit to remove the
irrigation option in the permit. The existing permit authorizes the dis-
charge of treated domestic wastewater at a daily average ow not to
exceed 700,000 gallons per day. The existing permit also authorizes
the disposal of treated domestic wastewater via irrigation of 30 acres
of golf course. The facility is located approximately 0.75 mile south-
east of the intersection of U.S. Highway 84 and U.S. Highway 380 in
Garza County, Texas.
SOUTH CENTRAL WATER COMPANY has applied for a new per-
mit, proposed Texas Pollutant Discharge Elimination System (TPDES)
Permit No. WQ0014804001, to authorize the discharge of treated do-
mestic wastewater at a daily average ow not to exceed 950,000 gallons
per day. The facility will be located approximately 300 yards east of
the intersection of 29th Street and Avenue S, on the north side of Av-
enue S in Galveston County, Texas. The TCEQ Executive Director has
reviewed this action for consistency with the Texas Coastal Manage-
ment Program goals and policies in accordance with the regulations of
the Coastal Coordination Council, and has determined that the action
is consistent with the applicable CMP goals and policies.
THE TEXAS DEPARTMENT OF CRIMINAL JUSTICE has applied
for a renewal of TPDES Permit No. 13717-001 which authorizes the
discharge of treated domestic wastewater at a daily average ow not to
exceed 350,000 gallons per day. The facility is located approximately
2 miles southwest of the intersection of Farm-to-Market Road 320 and
645; approximately 5 miles northwest of the intersection of Farm-to-
Market Road 645 and U.S. Highway 84 and 79; within the boundaries
of the Powledge State Prison Farm in Anderson County, Texas.
UNITED STRUCTURES OF AMERICA, INC. has applied for a re-
newal of TPDES Permit No. 12765-001 which authorizes the discharge
of treated domestic wastewater at a daily average ow not to exceed
8,000 gallons per day. The facility is located at 1912 Buschong in
Houston in Harris County, Texas.
WLSK-PASADENA, LLC which operates a facility which manages an
inactive gypsum storage pile associated with historical fertilizer man-
ufacturing at an adjacent site, has applied for a major amendment to
TPDES Permit No. WQ0003999000, to authorize the additional dis-
charge of leachate via Outfall 001; revise the daily average ow not to
exceed 72,000 gallons per day to an annual average ow not to exceed
72,000 gallons per day via Outfall 001; and remove the daily maximum
ow limitation of 108,00 million gallons per day at Outfall 001. The
current permit authorizes the discharge of treated gypsum pile waste-
water and storm water at a daily average ow not to exceed 72,000
gallons per day via Outfall 001. The facility is located on the Hous-
ton Ship Channel, at the point where Jefferson Road terminates at the
Houston Ship Channel, in the City of Pasadena, Harris County, Texas.
The TCEQ Executive Director has reviewed this action for consistency
with the Texas Coastal Management Program goals and policies in ac-
cordance with the regulations of the Coastal Coordination Council, and
has determined that the action is consistent with the applicable CMP
goals and policies.
The following do not require publication in a newspaper. Written com-
ments or requests for a public meeting may be submitted to the Ofce
of the Chief Clerk, at the address provided in the information section
above, WITHIN 10 DAYS OF THE ISSUED DATE OF THE NO-
TICE.
Las Ventanas Land Partners, Ltd. has applied for a minor amendment
to the TCEQ permit to authorize a relocation of the proposed wastewa-
ter treatment facility to a site within the proposed irrigation area. The
existing permit authorizes the disposal of treated domestic wastewa-
ter at a daily average ow not to exceed 630,000 gallons per day via
surface irrigation of 262 acres of non-public access land, which will re-
main the same. This permit will not authorize a discharge of pollutants
into waters in the State. The wastewater treatment facility and disposal
site will be located approximately 3.6 miles west-southwest of the in-
tersection of Ranch-to-Market Road 620 and Lakeway Boulevard in
Travis County, Texas.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Ofce of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.tceq.state.tx.us. Si desea informa-
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Texas Superfund Registry
The Texas Commission on Environmental Quality, formerly known as
the Texas Natural Resource Conservation Commission (commission)
is required under the Texas Solid Waste Disposal Act, Texas Health and
Safety Code, Chapter 361 (the Act) to identify, to the extent feasible,
and evaluate facilities which may constitute an imminent and substan-
tial endangerment to public health and safety or to the environment due
to a release or threatened release of hazardous substances into the envi-
ronment. The rst registry identifying these sites was published in the
January 16, 1987, issue of the Texas Register (12 TexReg 205). In ac-
cordance with the Act, §361.181, the commission must update the state
Superfund registry annually to add new facilities proposed for listing
in accordance with the Act, §361.184(a) and listed in accordance with
§361.188(a)(1) (see also 30 TAC §335.343) or to delete facilities in
accordance with the Act, §361.189 (see also 30 TAC §335.344). The
current notice also includes facilities where state Superfund action has
ended, or where cleanup is being adequately addressed by other means.
In accordance with the Act, §361.188, the state Superfund registry
identifying those facilities that are listed and have been determined to
pose an imminent and substantial endangerment in descending order of
hazard ranking system (HRS) scores are as follows.
1. Col-Tex Renery. Located on both sides of Business Interstate 20
(U.S. 80) in Colorado City, Mitchell County: tank farm and renery.
2. J. C. Pennco Waste Oil Service. Located at 4927 Higdon Road,
San Antonio, Bexar County: waste oil and used drum recycling.
3. Precision Machine and Supply. Located at 500 West Olive Street,
Odessa, Ector County: chrome plating and machine shop.
4. Sonics International, Inc. Located north of Farm Road 101, ap-
proximately two miles west of Ranger, Eastland County: industrial
waste injection wells.
5. Maintech International. Located at 8300 Old Ferry Road, Port
Arthur, Jefferson County: chemical cleaning and equipment hydrob-
lasting.
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6. Federated Metals. Located at 9200 Market Street, Houston, Harris
County: magnesium dross/sludge disposal, inactive landll.
7. Niagara Chemical. Located west of the intersection of Commerce
Street and Adams Avenue, Harlingen, Cameron County: pesticide for-
mulation.
8. International Creosoting. Located at 1110 Pine Street, Beaumont,
Jefferson County: wood treatment.
9. McBay Oil & Gas. Located approximately three miles northwest
of Grapeland on Farm Road 1272, Houston County: oil renery and
oil reclamation plant.
10. Materials Recovery Enterprises. Located about four miles south-
west of Ovalo, near U.S. 83 and Farm Road 604, Taylor County: Class
I industrial waste management.
11. Toups. Located on the west side of Texas 326, 2.1 miles north of its
intersection with Texas 105, in Sour Lake, Hardin County: fencepost
treating facility and municipal waste.
12. Harris Sand Pits. Located at 23340 South Texas 16, approxi-
mately 10.5 miles south of San Antonio at Von Ormy, Bexar County:
commercial sand and clay pit.
13. JCS Company. Located north of Phalba on County Road 2415,
approximately 1.5 miles west of the intersection of County Road 2403
and Texas 198, Van Zandt County: lead-acid battery recycling.
14. Jerrell B. Thompson Battery. Located north of Phalba on County
Road 2410, approximately one mile north of the intersection of County
Road 2410 and Texas 198, Van Zandt County: lead-acid battery recy-
cling.
15. Hayes-Sammons Warehouse. Located at Miller Avenue and East
Eighth Street, Mission, Hidalgo County: commercial grade pesticide
storage.
16. Jensen Drive Scrap. Located at 3603 Jensen Drive, Houston,
Harris County: scrap salvage.
17. State Highway 123 PCE Plume. Located near the intersection of
State Highway 123 and Interstate Highway 35 (IH-35) in San Marcos,
Hays County: contaminated groundwater plume.
18. Baldwin Waste Oil Company. Located on County Road 44 ap-
proximately 0.1 mile west of its intersection with Farm Road 1889,
Robstown, Nueces County: waste oil processing.
19. Hall Street. Located north of the intersection of 20th Street East
and California Street, north of the Dickinson city limits, Galveston
County: waste disposal and landll/open eld dumping.
20. Unnamed Plating. Located at 6816 - 6824 Industrial Avenue, El
Paso, El Paso County: metals processing and recovery.
21. Tricon America, Inc. Located at 101 East Hampton Road, Crow-
ley, Tarrant County: aluminum and zinc smelting and casting.
Pursuant to the Act, §361.181, those facilities that may pose an immi-
nent and substantial endangerment, and which have been proposed to
the state Superfund registry, are set out in descending order of hazard
ranking system (HRS) scores as follows.
1. Kingsland. Located in the vicinity of the 2100 and 2400 blocks
of Farm-to-Market Road 1431, in the community of Kingsland, Llano
County: two groundwater plumes.
2. First Quality Cylinders. Located at 931 West Laurel Street, San
Antonio, Bexar County: aircraft cylinder rebuilder.
3. Rogers Delinted Cottonseed - Colorado City. Located near the
intersection of Interstate Highway 20 and State Highway 208 in Col-
orado City, Mitchell County: former cottonseed delinting, processing.
4. ArChem Thames/Chelsea. Located at 13013 Conklin Lane, Hous-
ton, Harris County: chemical manufacturing and recycling.
5. Hicks Field Sewer Corporation. Located approximately 2.5 miles
northwest of Saginaw, southwest of Big Fossil Creek and approxi-
mately 1.8 miles west of the intersection of U.S. Highway 81-287 and
Farm-to-Market Road 156, Tarrant County: former sewage treatment
facility.
6. Industrial Road/Industrial Metals. Located at 3000 Agnes Street,
Corpus Christi, Nueces County: lead acid battery recycling and copper
coil salvage.
7. Tenaha Wood Treating. Located at 275 County Road 4382, about a
mile and a half south of the city limits and near the intersection of U.S.
Highway 96 and County Road 4382, Tenaha, Shelby County: wood
treatment.
8. Poly-Cycle Industries, Inc., Tecula. Located northeast of Tec-
ula on the southeast corner of the intersection of Farm-to-Market Road
2064 and County Road 4216, Cherokee County: lead acid battery re-
cycling.
9. Sherman Foundry. Located at 532 East King Street in south central
Sherman, Grayson County: cast iron foundry.
10. James Barr Facility. Located in the 3300 block of Industrial Road,
Pearland, Brazoria County: vacuum truck waste storage facility.
11. Pioneer Oil and Rening Company. Located at 20280 South
Payne Road, outside of Somerset, Bexar County: oil renery.
12. Voda Petroleum Inc. Located at 211 Duncan Street, Clarksville
City, Gregg County: waste oil recycling facility.
13. Force Road Oil and Vacuum Truck Company. Located at 1722
County Road 573 (Alloy Road), approximately 1,300 feet east of the
Brazoria-Fort Bend County line, Brazoria County: oily wastewater dis-
posal and oil recovery facility.
14. Marshall Wood Preserving. Located at 2700 West Houston
Street, Marshall, Harrison County: wood treatment.
15. Avinger Development Company (ADCO). Located on the south
side of Texas 155, approximately one quarter mile east of the intersec-
tion with Texas 49, Avinger, Cass County: wood treatment.
16. Hu-Mar Chemicals. Located north of McGothlin Road, between
the old Southern Pacic Railroad tracks and 12th Street, Palacios,
Matagorda County: pesticide and herbicide formulation.
17. American Zinc. Located approximately 3.5 miles north of Dumas
on U.S. 287 and ve miles east on Farm Road 119, Moore County: zinc
smelter.
18. El Paso Plating Works. Located at 2422 Wyoming Avenue, El
Paso, El Paso County: metal plating.
19. Ballard Pits. Located at the end of Ballard Lane, west of its in-
tersection with County Road 73 approximately 5.8 miles north of Rob-
stown, Nueces County: storage and disposal of hazardous substances.
20. Cass County Wood Treating. Located at 304 Hall Street within
the southeastern city limits of Linden, Cass County: wood treatment.
21. Spector Salvage Yard. Located at Jackson Avenue and Tenth
Street, Orange, Orange County: military surplus and chemical salvage
yard.
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22. San Angelo Electric Service Company (SESCO). Located at 926
Pulliam Street in a residential area of northeastern San Angelo, Tom
Green County: electric transformer recycling.
23. Tucker Oil Renery/Clinton Manges Oil & Rening Company.
Located on the east side of U.S. Highway 79 in the rural community of
Tucker, Anderson County: oil renery.
24. Bailey Metal Processors, Inc. Located one mile northwest of
Brady on Highway 87, McCulloch County: scrap metal dealer, pri-
marily conducting copper and lead reclamation.
25. City View Road Groundwater Plume. Located northwest of the
intersection of Interstate Highway 20 and State Highway 158, Midland
County: groundwater contamination plume.
26. Mineral Wool Insulation Manufacturing Company. Located on
Shaw Road at the northwest corner of the city limits of Rogers, Bell
County: mineral wool manufacturing.
27. Shelby Wood Specialty, Inc., Shelby County. Located at 3295
U.S. Highway 84 East, 3 miles east of Tenaha in Shelby County: wood
treating.
28. Woodward Industries, Inc., Nacogdoches County. Located on
County Road 816, about 6 miles north of the city of Nacogdoches in
Nacogdoches County: wood treating.
Since the last Texas Register publication on September 29, 2006 (31
TexReg 8265), the commission has determined that two facilities
Shelby Wood Specialty, Shelby County, and Woodward Industries,
Inc., Nacogdoches County, may pose an imminent and substantial
endangerment to public health and safety or the environment and in
accordance with the Act, §361.184(a), have been added to the list of
sites proposed to the state Superfund registry. No additional sites were
proposed to the state Superfund registry.
Also, the commission has determined that four sites, Aluminum Fin-
ishing Company, Harris County; Dorchester Rening Company, Titus
County; Harvey Industries, Inc, Henderson County, and Poly-Cycle In-
dustries, Jacksonville, Cherokee County no longer pose an imminent
and substantial endangerment to public health or the environment and
have been deleted pursuant to 30 TAC §335.344(c). Aluminum Fin-
ishing, Dorchester Renery and Harvey Industries were referred to the
Voluntary Cleanup Program.
To date, 44 sites have been deleted from the state Superfund registry in
accordance with the Act, §361.189 (see also the Act §361.183(a) and
30 TAC §335.344): Aluminum Finishing Company, Harris County;
Aztec Ceramics, Bexar County; Aztec Mercury, Brazoria County;
Barlow’s Wills Point Plating, Van Zandt County; Bestplate Inc.,
Dallas County; Butler Ranch, Karnes County; Cox Road Dump Site,
Liberty County, Crimm-Hammett, Rusk County; Dorchester Rening
Company, Titus County; Double R Plating Company, Cass County;
Gulf Metals Industries, Harris County; Hagerson Road Drum, Fort
Bend County; Harkey Road, Brazoria County; Hart Creosoting, Jasper
County; Harvey Industries, Inc, Henderson County; Hi-Yield, Hunt
County; Higgins Wood Preserving, Angelina County; Houston Lead,
Harris County; Houston Scrap, Harris County; Kingsbury Metal Fin-
ishing, Guadalupe County; LaPata Oil Company, Harris County; Lyon
Property, Kimble County; McNabb Flying Service, Brazoria County;
Melton Kelly Property, Navarro County; Munoz Borrow Pits, Hidalgo
County; Newton Wood Preserving, Newton County; Old Lufkin Cre-
osoting, Angelina County; Permian Chemical, Ector County; Phipps
Plating, Bexar County; PIP Minerals, Liberty County; Poly-Cycle In-
dustries, Ellis County; Poly-Cycle Industries, Jacksonville, Cherokee
County; Rio Grande Renery I, Hardin County; Rio Grande Renery
II, Hardin County; Rogers Delinted Cottonseed--Farmersville, Collin
County, Sampson Horrice, Dallas County; Solvent Recovery Services,
Fort Bend County; South Texas Solvents, Nueces County; State
Marine, Jefferson County; Stoller Chemical Company, Hale County;
Texas American Oil, Ellis County; Thompson Hayward Chemical,
Knox County; Waste Oil Tank Services, Harris County; Wortham
Lead Salvage, Henderson County.
The public records for each of the sites are available for inspection and
copying during regular Texas Commission on Environmental Quality’s
business hours at the Texas Commission on Environmental Quality’s
Records Management Center, Building E, North Entrance, 12100 Park
35 Circle, Austin, Texas 78753, (800) 633-9363 or (512) 239-2920.
Handicapped parking is available on the east side of Building D, con-
venient to access ramps that are located between Buildings D and E.
There is no charge for viewing the les, however use of copiers to re-
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Texas Ethics Commission
List of Late Filers
Listed below are the names of lers from the Texas Ethics Commission
who did not le reports, or failed to pay penalty nes for late reports in
reference to the listed ling deadline. If you have any questions, you
may contact Robbie Douglas at (512) 463-5800 or (800) 325-8506.
Deadline: 8-Day Pre-Election Report Due October 30, 2006
Jose Menendez, P.O. Box 761780, San Antonio, Texas 78245-6780
Deadline: Monthly Report Due July 5, 2007
Jose Menendez, P.O. Box 761780, San Antonio, Texas 78245-6780
Deadline: Semiannual Report for Candidates and Ofceholders
Due July 16, 2007
David S. Barron, P.O. Box 2263, Bryan, Texas 77806-2263
Boyd W. Bauer, P.O. Box 1436, Beeville, Texas 78104-1436
Jack F. Borden, P.O. Box 191913, Dallas, Texas 75219-8509
Kenneth W. Bryant, P.O. Box 423, Richmond, Texas 77406-0011
Darrell R. Grear, P.O. Box 649, Rockdale, Texas 76567-0649
Jesse W. Jones, P.O. Box 41578, Dallas, Texas 75241-0578
John R. McLeod, 1307 Wilderness Street, Denton, Texas 76205-5162
Jose Menendez, P.O. Box 760115, San Antonio, Texas 78245-0115
Sergio C. Mora, 119 W. Village Boulevard, Laredo, Texas 78041-2211
Lyda Anastasia Ness-Garcia, 609 Myrtle Avenue, Suite 102, El Paso,
Texas 79901-2568
Dorothy M. Olmos, 102 Funston Street, Houston, Texas 77012-1430
Bruce Priddy, P.O. Box 720130, Dallas, Texas 75372
Phillip S. Smart, P.O. Box 217, Ferris, Texas 75125-0217
Charles P. Urbina-Jones, 8000 Donore Pl. Apt. 65, San Antonio, Texas
78229-2629
Keith W. Valigura, 102 Kirkwood Lane, Conroe, Texas 77304-1724
Kathryn A. Ward, 4028 18th Street, Plano, Texas 75074-7903
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Deadline: Semiannual Report for Committees Due July 16, 2007
Stanley J. Briers, Plumbing Air Conditioning Mechanical Contractors
Assn. PAMCA Health & Safety Fund, 219 Whispering Oaks Drive,
Taylor Lake Village, Texas 77586-4621
Ed Castillo, Stafford Parents and Community, 12342 Meadow Gate
Drive, Stafford, Texas 77477-2246
James C. Eskridge, McKinney Fire Fighter’s Assoc. for Responsible
Government, P.O. Box 2754, McKinney, Texas 75070-8175
Karen J. Estes, Dallas Gay & Lesbian Alliance PAC, P.O. Box 190712,
Dallas, Texas 75219-0712
Michael Franks, Wharton County GOP PAC, 20230 Kings Camp
Drive, Katy, Texas 77450-4322
Tammy B. Gray, Texas TrueCare Pharmacy PAC, 500 W. 13th Street,
Austin, Texas 78701-1827
Kati E. Hanson, Abilene PAC, P.O. Box 2482, Abilene, Texas 79604-
2482
David R. Johannessen, Parents and Teachers Working Together, 1201
W. Park Row Drive, Arlington, Texas 76013-3602
Brenda A. Kindt, Dallas BOMA Political Action Committee, 2200
Ross Avenue, Suite 5400, Dallas, Texas 75201-7918
Dawn Ann Larios, Jefferson-Jackson-Johnson PAC, 4706 Paradise
Woods Street, San Antonio, Texas 78249-1821
Judy K. Martin, Reno Citizens for Better Government Association,
4509 E. Highway 199, Springtown, Texas 76082-7358
Edwin D. McCrory III, Commercial Real Estate Industry of Texas Po-
litical Action Committee, 5703 Sunset Oak, Spring, Texas 77379-2743
Marcus M. Mpwo, African Coalition Political Action Committee,
17807 Scenic Oaks Drive, Richmond, Texas 77469-8587
David Ramos, McAllen Police Ofcers Union - Political Action Com-
mittee, 1017 Wisteria Avenue, McAllen, Texas 78504-3511
Antonio Rosas, Combined Metro Police Ofcers Association, P.O. Box
131354, Houston, Texas 77219-1354
Gary Rowe, PAC of the Wichita Falls Assn. of Insurance Agents, P.O.
Box 1127, Archer City, Texas 76351-1127
Tracy A. Smith, Wise County Active Democrats, 1562 County Road
2625, Decatur, Texas 76234-7516
Sherri T. Statler, Taylor County Republican Women PAC, P.O. Box
2482, Abilene, Texas 79604-2482
Bobby R. Stephens, Help Elect Responsible Ofcials Political Action
Committee, P.O. Box 184, Cedar Park, Texas 78630-0184
Christopher C. Stevens, The Conservative Cause, P.O. Box 642,
League City, Texas 77574-0642
Bruce A. Tankleff, Texas Democratic Women of Montgomery County
PAC, P.O. Box 130702, The Woodlands, Texas 77393-0702
Senfronia Thompson, Texas Legislative Black Caucus, 603 W. 13th
Street, #1A-171, Austin, Texas 78701-1744
Gretchen M. Vaden, Central Austin Democrats, 6501 Shoal Creek
Boulevard, Austin, Texas 78757-2727
Lynda P. Vine, Foundation Appraisers Coalition of Texas PAC, 6106
Vance Jackson Road, Apt. 2, San Antonio, Texas 78230-3373
Deadline: Monthly Report Due August 6, 2007
Phyllis Traylor, Montgomery County Law Enforcement Association,
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Texas Facilities Commission
Request for Proposal #303-8-10287
The Texas Facilities Commission (TFC), on behalf of the Health and
Human Services Commission (HHSC), Department of State Health
Services (DSHS), and Department of Family and Protective Services
(DFPS) announces the issuance of Request for Proposals (RFP) #303-
8-10287. TFC seeks a 5 or 10 year lease of approximately 10,367
square feet of ofce space Henderson, Rusk County, Texas.
The deadline for questions is October 12, 2007 and the deadline for
proposals is October 19, 2007 at 3:00 p.m. The award date is November
2, 2007. TFC reserves the right to accept or reject any or all proposals
submitted. TFC is under no legal or other obligation to execute a lease
on the basis of this notice or the distribution of a RFP. Neither this
notice nor the RFP commits TFC to pay for any costs incurred prior to
the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TFC Purchaser Myra Beer at (512) 463-5773. A copy of the
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Texas Health and Human Services Commission
Correction of Error
In the August 24, 2007, issue of the Texas Register (32 TexReg 5496),
the Texas Health and Human Services Commission (HHSC) published
public notice of its intent to submit Amendment 781, Transmittal Num-
ber TX 07-022, to the Texas State Plan for Medical Assistance, under
Title XIX of the Social Security Act. The proposed amendment be-
came effective September 1, 2007. This notice corrects the estimate of
the expected annual aggregate expenditures set out in the earlier notice.
The proposed amendment revises the personal care services un-
der the Early and Periodic Screening, Diagnostic, and Treatment
(EPSDT) program. In Texas, EPSDT is known as Texas Health Steps
(THSteps). PCS is a benet available in a client’s home, school,
or other community setting when the services are provided through
a Medicaid-enrolled organization licensed to provide personal care
services or a Medicaid-enrolled organization meeting State contract
requirements as a consumer directed services agencies.
Corrected scal estimate: HHSC estimates that Amendment 781 will
result in additional annual aggregate expenditures of: $11,392,613 for
the remainder of federal scal year (FFY) 2007 (September 1, 2007
to September 30, 2007), with approximately $6,923,290 additional ex-
penditure in federal funds and approximately $4,469,232 additional ex-
penditure in state general revenue; $135,948,958 for FFY 2008 (Octo-
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ber 1, 2007 to September 30, 2008), with approximately $82,317,094
in additional costs in federal funds and approximately $53,631,864 in
additional costs in state general revenue; and $139,172,091 for FFY
2009 (October 1, 2008 to September 30, 2009), with approximately
$83,558,923 in additional costs in federal funds and approximately
$55,623,168 in additional costs in state general revenue.
Interested parties may obtain copies of the proposed amendment by
contacting Barbara Davenport, Policy Analyst, by mail at Policy
Development Support, Medicaid and CHIP Division, Texas Health
and Human Services Commission, P.O. Box 85200, H-600, Austin,
Texas 78708-5200; by telephone at (512) 491-1104; by facsimile at
(512) 491-1953; or by e-mail at Barbara.Davenport@hhsc.state.tx.us.
Copies of the proposal will also be made available for public review
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Notice of Public Hearing on Proposed Medicaid Payment Rates
Hearing. The Texas Health and Human Services Commission will
conduct a public hearing on October 30, 2007, at 1:30 p.m. to re-
ceive public comment on the proposed Medicaid payment rates for the
2007 annual procedure codes relating to X-ray services and physicians
and certain other practitioners listed below. These changes are part of
the annual review of the procedure codes under the Healthcare Com-
mon Procedure Coding System (HCPCS). The public hearing will be
held in the Big Bend Conference Room of the Health and Human Ser-
vices Commission, Braker Center, Building H, located at 11209 Met-
ric Blvd, Austin, Texas. Entry is through Security at the main entrance
of the building, which faces Metric Boulevard. The hearing will be
held in compliance with Human Resources Code, §32.0282 and Texas
Administrative Code (TAC), Title 1, §355.201(e) - (f), which require
public notice and hearings on proposed Medicaid reimbursements. Per-
sons requiring Americans with Disability Act (ADA) accommodation
or auxiliary aids or services should contact Kimbra Rawlings by call-
ing (512) 491-1174, at least 72 hours prior to the hearing so appropriate
arrangements can be made.
Proposal. The proposed payment rates will be retroactively effective
January 1, 2007. Claims led on or after January 1, 2007, will be
reprocessed. The proposed rates are as follows:
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Methodology and justication. The proposed payment rates are cal-
culated in accordance with 1 TAC §355.8081 and 1 TAC §355.8085,
which address the reimbursement methodology for X-ray services and
physicians and certain other practitioners, and the specic fee guide-
lines published in Section 2.2.1.2 of the 2007 Texas Medicaid Provider
Procedures Manual. Section 355.8085 requires HHSC to review the
fees for individual services at least every two years.
Brieng Package. A brieng package describing the proposed pay-
ment rates will be available on or after October 15, 2007. Interested
parties may obtain a copy of the brieng package prior to the hearing
by contacting Kimbra Rawlings by telephone at (512) 491-1174; by fax
at (512) 491-1998; or by e-mail at Kimbra.Rawlings@hhsc.state.tx.us.
The brieng package also will be available at the public hearing.
Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testi-
mony until 5:00 p.m. the day of the hearing. Written comments may
be sent by U.S. mail to the attention of Kimbra Rawlings, Health and
Human Services Commission, Rate Analysis, Mail Code H-400, P.O.
Box 85200, Austin, Texas 78708-5200; by fax to Kimbra Rawlings at
(512) 491-1998; or by e-mail to Kimbra.Rawlings@hhsc.state.tx.us. In
addition, written comments may be sent by overnight mail or hand de-
livered to Kimbra Rawlings, HHSC, Rate Analysis, Mail Code H-400,
Braker Center, Building H, 11209 Metric Boulevard, Austin, Texas
78758-4021.
Required Notice: The ve character codes included in this notice are
obtained from the Current Procedural Terminology (CPT®), copy-
right 2007 by the American Medical Association (AMA). CPT is de-
veloped by the AMA as a listing of descriptive terms and ve charac-
ter identifying codes and modiers for reporting medical services and
procedures performed by physicians. The responsibility for the con-
tent of this notice is with HHSC, and no endorsement by the AMA
is intended or should be implied. The AMA disclaims responsibil-
ity for any consequences or liability attributable or related to any
use, nonuse, or interpretation of information contained in this no-
tice. Fee schedules, relative value units, conversion factors, and/or
related components are not assigned by the AMA, are not part of
CPT; and the AMA is not recommending their use. The AMA does
not directly or indirectly practice medicine or dispense medical ser-
vices. The AMA assumes no liability for data contained or not con-
tained herein. Any use of CPT outside of this notice should refer
to the most recent Current Procedural Terminology, which contains
the complete and most current listing of CPT codes and descriptive
terms. Applicable FARS/DFARS apply. CPT is a registered trade-
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Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit the state’s application for a renewal
of the Texas Waiver for People with Deaf Blindness and Multiple
Disabilities, a 1915(c) waiver program to the Texas State Plan for
Medical Assistance under Title XIX of the Social Security Act. The
current waiver is scheduled to expire February 28, 2008.
The Texas Deaf Blind and Multiple Disabilities waiver program serves
individuals 18 years and older, who are legally blind; have a chronic,
severe hearing impairment; and have a third disability that limits inde-
pendent functioning. The program serves individuals in the community
who would otherwise require care in an Intermediate Care Facility for
the Mentally Retarded and Related Conditions (ICF/MR).
The renewal application will include changes to certain services avail-
able in the program. The behavior communication specialist service
will be changed to behavior support and board certied behavior ana-
lysts will be added as a qualied provider type. Dental treatment will
be included as a separate service component and will no longer be cov-
ered as an adaptive aid. The renewal incorporates the revised consumer
directed services agency reimbursement methodology and adds nan-
cial management service.
HHSC is requesting that the waiver renewal be approved for an addi-
tional ve year period beginning March 1, 2008. The waiver maintains
cost neutrality of service costs for federal years 2008 - 2013.
To obtain copies of the proposed waiver, interested parties may con-
tact Christine Longoria, Texas Health and Human Services Commis-
sion, P.O. Box 85200, mail code H-620, Austin, Texas 78708-5200,
phone (512) 491-1152, fax (512) 491-1953, e-mail christine.longo-
ria@hhsc.state.tx.us.




Texas Health and Human Services Commission
Filed: September 26, 2007
The Long Term Care Plan for People with Mental Retardation
and Related Conditions
Fiscal Years 2008-2009
Adjusted to Reect Appropriated Funds
Introduction
The Texas Health and Human Services Commission (HHSC) has pre-
pared the Long-Term Care Plan for People with Mental Retardation
and Related Conditions pursuant to §533.062 of the Texas Health and
Safety Code (THSC). Section 533.062 requires the plan to be devel-
oped biennially and adjusted following legislative action on appropri-
ations for long-term care services. The adjusted plan is required to be
published in the Texas Register.
In August 2006, HHSC published the plan to reect the legislative
appropriations request for the proposed number of Intermediate Care
Facilities for Persons with Mental Retardation or Related Condition
(ICF/MR-RC) beds licensed or approved as meeting license require-
ments, and the proposed capacity of the home and community-based
services waivers for the 2008-2009 biennium.
As required by §533.062 of the THSC, this version of the report is the
adjusted plan. The numbers appearing in the tables below reect the
appropriated funding amounts of the 80th Legislature, Regular Session,
2007.
Effective September 1, 2004, the Texas Department of Aging and Dis-
ability Services operated all programs included in this report.
The report includes information on the following programs:
The Intermediate Care Facilities for Persons with Mental Retardation
or a Related Condition Program (ICF/MR-RC);
The Home and Community-based Services for Persons with Mental
Retardation Waiver Program (HCS);
The Texas Home Living Waiver Program (TxHmL);
The Community Living Assistance and Support Services Waiver Pro-
gram (CLASS);
The Deaf-Blind with Multiple Disabilities Waiver Program (DB/MD);
and
The Consolidated Waiver Program (CWP).
Intermediate Care Facilities for Persons with Mental Retardation or
Related Conditions (ICF/MR-RC)
This is a Medicaid funded program that provides services to people
with mental retardation and related conditions in residential settings
with 24-hour supervision. These services are provided in two settings:
state mental retardation facilities; and public and private community
facilities. Approximately 12,000 people currently receive ICF/MR-RC
services in Texas.
State Mental Retardation Facilities
Appropriated ICF/MR Bed Capacity




The development of community alternatives may result in decreased
consumer demand for state mental retardation facilities. The size and
rate of this trend will be a function of the availability of community
resources, the capability of the community services infrastructure to
expand, and consumer choice of services.
Community Facilities
Appropriated ICF/MR Bed Capacity
Note: Adjustments to these gures may be made as a result of provider





Section 1915(c) of the Social Security Act provides that upon federal
approval states may "waive" some federal Medicaid requirements to
provide an array of support services in the community as an alternative
to institutional care. Medicaid expenses for people in waiver programs
cannot exceed, in the aggregate, Medicaid expenses for institutional
services for people with similar needs.
The 2006-2007 General Appropriations Act (S.B. 1, 79th Legislature,
Regular Session, 2005) authorized appropriations for a signicant ex-
pansion of all waiver programs operated by the department. The 2008-
2009 General Appropriations Act (H.B. 1, 80th Legislature, Regular
Session, 2007) allocated additional funds in D.1.1. Strategy: Wait-
ing/Interest List Reduction in the amounts of $42,605,333 for scal
year 2008 and $130,632,915 for scal year 2009.
Home and Community-based Services (HCS)
The HCS program is for persons with mental retardation and provides
individualized services and supports for individuals living in their fam-
ily home, their own homes or other community settings.
Appropriated HCS Program Capacity
Capacity in this reference means anticipated average number of per-
sons served in the program each month. Totals for HCS may change




The Texas Home Living Waiver Program (TxHmL)
The Texas Home Living Program (TxHmL) is intended to provide com-
munity services for persons with mental retardation. Selected essential
services and supports are provided for individuals who live in their own
or their family’s home.
Appropriated TxHmL Program Capacity
Capacity in this reference means anticipated average number of persons
served in the program each month. Totals for TxHmL may change




The Community Living Assistance and Support Services Program
(CLASS)
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CLASS provides home and community based services to adults and
children with related conditions as a cost-effective alternative to
ICF/MR-RC institutional placement. People with related conditions
have a qualifying disability other than mental retardation, which





Medicaid Waiver Program for People who are Deaf-Blind with Multi-
ple Disabilities (DB/MD)
This is a home and community-based waiver program for people who
are deaf-blind with multiple disabilities. As an alternative to institu-
tional care, the program provides a number of habilitation and support
services designed to meet the special needs of the individuals served.
Specialists provide assistance in such areas as orientation and mobility,




The Consolidated Waiver Program (CWP)
The Consolidated Waiver Program is a pilot 1915(c) Medicaid waiver.
The purpose of the pilot is to test the feasibility of consolidating ve of
the state’s other 1915(c) Medicaid waiver programs. The program is
limited to Bexar County, and serves individuals who qualify for nursing





Mental Retardation is dened by 25 Texas Administrative Code (TAC)
§415.153 as:
Consistent with THSC, §591.033, signicantly sub-average general in-
tellectual functioning existing concurrently with decits in adaptive be-
havior and manifested during the developmental period.
Related Condition is dened by 25 TAC §415.153 as:
As dened in the Code of Federal Regulations (CFR), Title 42,
§435.1009, a severe and chronic disability that:
(A) is attributable to:
(i) cerebral palsy or epilepsy; or
(ii) any other condition, other than mental illness, found to be closely
related to mental retardation because the condition results in impair-
ment of general intellectual functioning or adaptive behavior similar to
that of persons with mental retardation, and requires treatment or ser-
vices similar to those required for persons with mental retardation;
(B) is manifested before the person reaches the age of 22;
(C) is likely to continue indenitely; and
(D) results in substantial functional limitation in three or more of the
following areas of major life activity:
(i) self-care;








Texas Health and Human Services Commission
Filed: September 26, 2007
Texas Higher Education Coordinating Board
Request for Proposal for the Feasibility Study for Restructuring
State Student Financial Aid Programs in Texas
OVERVIEW: THECB is seeking proposals in response to this Request
for Proposal (RFP) to conduct all or parts of a feasibility study for re-
structuring State nancial aid programs in Texas. THECB is seeking
to hire an individual, educationally-related organization, or other qual-
ied entity to conduct a feasibility study for restructuring nancial aid
in Texas and write a report on the ndings.
The THECB is an agency that administers the State nancial aid pro-
grams. Within the context of that authority, 80th Texas Legislature
directed THECB (Section 49, page III-54, of the 2008-2009 General
Appropriations Act) to conduct a feasibility study on the restructuring
of student nancial aid programs in Texas. The nal feasibility study
is to be submitted to the Governor and to the Legislative Budget Board
by July 1, 2008.
The awarded applicant’s responsibility will include performing back-
ground research necessary to analyze data related to the relevant report
topic; working with the Project Administrator and an advisory panel
(appointed by Board Staff) to give input on report topic; and, produce
a report that at a minimum explains the ndings, recommendations and
explains the advantages and disadvantages of implementing each idea
below as well as the impact each would have on the participation (and
in some instances the success goals) outlined THECB’s Higher Edu-
cation Plan Closing the Gaps by 2015. http://www.thecb.state.tx.us/re-
ports/PDF/0379.PDF .
1. An analysis of the effects of requiring completion of the Free Appli-
cation for Federal Student Aid as a condition of initial enrollment in a
Texas public higher education institution;
2. A proposal for converting the TEXAS Grant program and all State
nancial aid programs into direct student grant programs based on a
uniform assessment of nancial need, including an estimate of changes
in statewide facility use as a result of changes in student enrollment
patterns;
3. An analysis of the effects of using tuition deregulation and TPEG
State tuition set-asides as an additional funding source for TEXAS
Grants and a projection of the number of additional TEXAS Grants
that could be offered with the additional funds;
4. A proposal to convert the index used to establish the value of TEXAS
Grants from the statewide average for tuition and fees to the statewide
average for room and board (or other index) and to determine the cost
of providing tuition waivers for students at institutions with tuition and
fees above the State average;
5. A proposal for delivering TEXAS Grants as a stipend-based award
that would allow students to access higher education tax credits through
the federal income tax system; and
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6. An analysis of distributing nancial aid directly to students for the
payment of tuition and fees and other expenses by debit card or other
means.
The nal report shall also set forth any other recommendations and
the rationale therefore, for restructuring State student nancial aid pro-
grams in Texas.
Proposer Qualications: To be eligible for consideration, an applicant
must demonstrate the following:
1. Previous experience analyzing higher education enrollment condi-
tions and the impact of nancial aid on enrollment patterns;
2. Previous experience revamping, or having signicant input on re-
vamping, an established nancial aid process or program in an effort
to achieve improved results;
3. Previous experience establishing forecasting tools for accurately
determining costs and usage of nancial aid programs;
4. Previous experience analyzing alternative state nancial aid award-
ing methodologies;
5. Evidence of at least two prior or current contracts or projects of
comparable scope with state agencies, Institutions of Higher Education,
and/or national organizations;
6. Demonstrated ability to interact with policy leaders to discuss the
project and present ndings; and
7. Ability to adapt the process to the needs of the sponsoring agencies
throughout the project.
PROPOSAL EVALUATION/AWARD: THECB shall evaluate all Pro-
posals to determine if they conform to the requirements of the RFP.
Those that do not conform may be eliminated from further considera-
tion.
THECB will make its selection based on the following criteria: expe-
rience analyzing higher education enrollment conditions and the im-
pact of nancial aid on enrollment patterns; experience revamping an
established nancial aid process or program to achieve improved re-
sults; experience establishing forecasting tools for accurately determin-
ing costs and usage of nancial aid programs; experience analyzing
alternative state nancial aid awarding methodologies; evidence of at
least two prior or current contracts or projects of comparable scope with
state agencies, institutions of higher education and/or national organi-
zations; demonstrated ability to interact with policy leaders to discuss
the project and present ndings; reasonableness of proposed costs.
THECB shall coordinate the negotiation of a Contract with Awarded
Applicant(s) for services relevant to conducting a feasibility study for
restructuring state nancial aid programs in Texas and the resulting
report.
THECB has sole discretion and reserves the right to reject any and all
responses to this RFP and to cancel the RFP if it is deemed in the best
interest of THECB to do so. Issuance of this RFP in no way consti-
tutes a commitment by THECB to award a Contract or to pay for any
expenses incurred either in the preparation of a response to this RFP,
attendance at an oral presentation or in the production of a contract for
nancial services.
SERVICE PERIOD: The project to conduct a feasibility study for re-
structuring State nancial aid programs in Texas will begin upon the
date of the Contract/Agreement award(s) and be completed by submis-
sion of a nal report to the THECB no later than May 16, 2008.
Proposal Deadline: Deadline for responding to this RFP is 5:00 p.m.,
C.S.T., October 19, 2007.
For a complete copy of the RFP, including instructions for submitting
a proposal, please contact THECB Project Administrator: Lois Hollis




Texas Higher Education Coordinating Board
Filed: September 24, 2007
Texas Department of Housing and Community
Affairs
Correction of Error
The Texas Department of Housing and Community Affairs proposed
new 10 TAC §60.309, concerning Penalty Table. The notice appeared
in the September 7, 2007, issue of the Texas Register (32 TexReg 5953).
Due to a submission error on page 6167 the table for Figure: 10 TAC
§60.309(a)(4) is incorrect. The correct Figure: 10 TAC §60.309(a)(4)
is as follows.
IN ADDITION October 5, 2007 32 TexReg 7129
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TRD-200704498
FY 2008 Texas Bootstrap Loan Program Notice of Funding
Availability
The Texas Department of Housing and Community Affairs (TDHCA),
through its Ofce of Colonia Initiatives (OCI), is pleased to announce
the availability of approximately Six Million Five Hundred Thousand
Dollars ($6,500,000) of State of Texas Housing Trust Funds for the
Texas Bootstrap Loan Program. The purpose of the funding is to pur-
chase land and build new residential or improve existing residential
housing through self-help construction methodologies for very low and
extremely low income individuals and/or families (Owner-Builders)
including persons with special needs. In an effort to attract a diverse
group of nonprot organizations that will serve various populations
throughout the state and improve upon the efciency of the traditional
funding method, a reservation system will be initiated with this Notice
of Funding Availability (NOFA). The reservation system will be uti-
lized to secure these funds for Owner-Builder Applicants through non-
prot organizations certied by TDHCA as a Nonprot Owner-Builder
Housing Provider (NOHP) that has executed a Loan Origination Agree-
ment in order to ensure compliance with the Texas Bootstrap Loan Pro-
gram Rules and Guidelines.
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In order for a nonprot organization to be certied by TDHCA as a
NOHP, the nonprot organization must also qualify as a tax-exempt
organization listed under §501(c)(3) of the Internal Revenue Code of
1986.
Nonprot Owner-Builder Housing Provider Requirements:
Designation as a NOHP and subsequent execution of a Loan Origina-
tion Agreement will entitle nonprots to:
(1) Qualify potential Owner-Builders for loans under this program.
(2) Assist Owner-Builders in constructing or rehabilitating their home.
(3) Possibly originate and/or service loans in compliance with Texas
Bootstrap Loan Program Rules and Guidelines.
(4) Provide Owner-Builder education classes such as:
(a) nancial responsibilities of an Owner-Builder, including the conse-
quences of an Owner-Builder’s failure to meet those responsibilities;
(b) building of housing by Owner-Builders;
(c) resources for low-cost building materials available to Owner-
Builders; and
(d) resources for building assistance available to Owner-Builders.
Section 2306.753(a) of the Texas Government Code directs TDHCA
to establish a priority in directing funds to Owner-Builders with an an-
nual income of less than $17,500. The maximum loan amount using
TDHCA funds may not exceed $30,000 per Owner-Builder. The to-
tal amount of loans made with TDHCA and any other source may not
exceed a combined $60,000 per household. An NOHP will only be al-
lowed to have up to ten reservations at any given time. Projects utiliz-
ing additional non-TDHCA resources will be required to provide addi-
tional documentation identifying the sources of these additional funds
and information about their rates and terms.
Owner-Builder Eligibility Requirements:
To be eligible for up to a $30,000 loan from TDHCA, an
Owner-Builder:
(1) Must not have an annual income that exceeds 60 percent, as de-
termined by TDHCA, of the greater of the state or local Area Median
Family Income (AMFI), when combined with the income of any per-
son who resides with the Owner-Builder.
(2) Must have resided in this state for the preceding six months.
(3) Must have successfully completed an Owner-Builder education
class.
(4) Must agree to provide at least 60 percent of the labor necessary to
build or rehabilitate the proposed housing by working through a state
certied NOHP; or must agree to provide an amount of labor equivalent
to the amount required in connection with building or rehabilitating
housing for others through a state certied NOHP.
(5) Must not be currently delinquent or in default on any government
loan.
(6) Must not be currently delinquent or in default on child support pay-
ments.
(7) Total debt to income ratio cannot exceed 45 percent.
TDHCA is required under §2306.753(d) of the Texas Government
Code, to set aside at least two-thirds ($4,333,333) of the available
funds for Owner-Builders whose property is located in a county that is
eligible to receive nancial assistance under Chapter 17, Subchapter
K of the Texas Water Code. The Texas Water Development Board has
determined that an economically distressed area which has a median
household income that is not greater than 75 percent of the median
state household income which are identied by census tracts. The
eligible census tracts are listed at the TDHCA website. The remainder
of the funding, one-third ($2,166,667), will be available statewide.
The amounts available for distribution are as follows:
For Fiscal Year 2008 (September 1, 2007)
$4,333,333 - Economically Distressed Areas (EDA)
$2,166,667 - Balance of State
In order to submit an Owner-Builder loan application for reservation,
an NOHP that has received a Program award in the past must be meet-
ing all performance benchmarks as outlined in their current contract,
must execute a Loan Origination Agreement with the Department and
must attend a Loan Reservation System training provided by the De-
partment.
Reservation System Guidelines:
After being certied as an NOHP and executing a Loan Origination
Agreement, the nonprot organization may begin to submit loan appli-
cations on behalf of the Owner-Builder Applicant. If more than one
Owner-Builder Application is submitted they will be processed in the
order entered into the Reservation System.
All Application/Compliance Packages will be reviewed on a
rst-come, rst-served basis. There will be no expedited applications
except for an Owner-Builder Applicant with an annual income of less
than $17,500.
The following guidelines are a supplement to the Texas Bootstrap
Loan Program Rules and Texas Bootstrap Loan Program Manual. This
overview of the Reservation System will assist the NOHP on how to
originate loans on behalf of TDHCA under the Texas Bootstrap Loan
Program Reservation System.
After the Loan Origination Agreement is executed, the NOHP must
register each individual Owner-Builder applicant into the TDHCA
Texas Bootstrap Loan Program Registration System using the TDHCA
website. After registering the Owner-Builder applicant, TDHCA must
receive the completed Application/Compliance Package (Exhibit 9 of
the Texas Bootstrap Loan Program Manual) within ve business days
of the date the registration was entered into the system.
TDHCA Ofce of Colonia Initiatives (OCI) staff will review the Appli-
cation/Compliance Package to ensure that the Owner-Builder applicant
meets all program rules and guidelines. The NOHP will be notied in
writing in the form of a Deemed Eligible Letter, that the Owner-Builder
applicant has been deemed eligible and that funds have been reserved
for one year from the date of issuance of a Deemed Eligible Letter
(Form 10 of the Texas Bootstrap Loan Program Manual).
If TDHCA staff is unable to deem the Owner-Builder applicant eligible
the NOHP will be notied in writing of the reason(s) by either a Notice
of Deciency Letter (Form 13 of the Texas Bootstrap Loan Program
Manual) or Applicant Deemed Ineligible Letter (Form 12).
Incomplete Application/Compliance Packages will not be accepted.
All incomplete packages will be returned to the NOHP and the reser-
vation will be cancelled. The NOHP must resubmit a new reservation
and the Application/Compliance Package to TDHCA in order to be re-
considered for funding.
Maximum reservations allowed at any given time: 10
Performance Benchmarks:
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Once an Owner-Builder has been deemed eligible and funds have been
reserved, depending on the type of loan being requested the NOHP
must meet the following performance benchmarks.
If the Owner-Builder Applicant qualies for the Texas Bootstrap Loan
Program, the OCI will issue a deemed eligible letter (pre-approval)
which reserves the funds (up to $30,000 per reservation) for 12 months.
The NOHP, in accordance with the Texas Bootstrap Loan Program
Rules, will be given a six percent administration fee upon completion
of the house and closing of each mortgage loan.
In an effort to expedite expenditures, the NOHP will be required to
meet specic performance benchmarks on that home within 12 months
of the reservation. If the NOHP fails to meet the required benchmarks,
the reservation will be subject to cancellation in accordance with the
Loan Origination Agreement. TDHCA may choose to provide one 45-
day extension due to extenuating circumstances that were beyond the
Owner-Builder’s and/or the NOHP’s control. If the NOHP cannot meet
the required benchmarks after the 45-day extension, the reservation
will be cancelled. In order to receive another reservation on the same
Owner-Builder Applicant the NOHP will be instructed to submit an
updated application to ensure that the Owner-Builder Applicant still
meets all Texas Bootstrap Loan Program Rules and Guidelines.
Nonprot organizations that have been certied as an NOHP and have
executed the Loan Origination Agreement with TDHCA may begin
submitting Owner-Builder loan applications to TDHCA.
Purchase Money Loan:
(1) Within 90 days of the respective reservation date the NOHP must
have initiated the preconstruction process which includes the home-
ownership education and counseling programs of the organization.
(2) Within 180 days of the respective reservation date construction must
have started on the unit; and
(3) Within one year of the respective reservation date the unit must be
100 percent complete and the purchase money loan must have closed
with the Owner-Builder Applicant.
Interim and Residential Construction Loans:
(1) Within 90 days of the respective reservation date, the loan must
close and construction must have started on the unit;
(2) Within 180 days of the respective reservation date, the unit must be
at 40 percent completion;
(3) Within 270 days of the respective reservation date, the unit must be
at 80 percent completion; and
(4) Within one year of the respective reservation date, the unit must be
100 percent complete and the purchase money loan must have closed
with the Owner-Builder Applicant.
TDHCA will begin accepting reservations on November 1, 2007, and
continue to accept reservations on an ongoing basis until such time as
all funding has been committed.
The NOHP state certication application may be downloaded from
TDHCA’s website located at http://www.tdhca.state.tx.us/oci-
docs/NOHPApp.doc.
Implementation Workshops on how to access and utilize the reservation
system and originate Texas Bootstrap Loan Program Loans will be held
at the following locations:
Joe C. Thompson Conference Center
Room: 3.108
2405 Robert Dedman Drive
Austin, Texas 78712
Date: October 10, 2007





Date: October 12, 2007
Time: 9:00 a.m. to 4:00 p.m.
Dallas Area Habitat for Humanity
2800 N. Hampton Road
Dallas, Texas 75212
Date: October 15, 2007
Time: 9:00 a.m. to 4:00 p.m.
TDHCA-State Ofce Building
Room: 5th Floor Conference
401 East Franklin
El Paso, Texas 79901
Date: October 18, 2007
Time: 9:00 a.m. to 4:00 p.m.
Port Arthur Housing Authority
Conference Room
902 Dequeen Boulevard
Port Arthur, Texas 77640
Date: October 23, 2007
Time: 9:00 a.m. to 4:00 p.m.
Webb County Self-Help Center
8116 Highway 359
Laredo, Texas 78043
Date: October 25, 2007
Time: 9:00 a.m. to 4:00 p.m.
All interested parties are encouraged to participate in this program. For
more information regarding this NOFA and the training please call Raul
Gonzales with the Ofce of Colonia Initiatives at (800) 462-4251, visit
the TDHCA’s website at http://www.tdhca.state.tx.us/oci/index.jsp




Texas Department of Housing and Community Affairs
Filed: September 21, 2007
Texas Department of Insurance
Company Licensing
Application to change the name of ELDER HEALTH INSURANCE
COMPANY, INC. to BRAVO HEALTH INSURANCE COMPANY,
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INC., a foreign life, accident and/or health company. The home ofce
is in Wilmington, Delaware.
Application for admission to the State of Texas by OCEAN HARBOR
CASUALTY INSURANCE COMPANY, a foreign re and/or casualty
company. The home ofce is in Tallahassee, Florida.
Application to change the name of AMERICAN SKANDIA LIFE AS-
SURANCE CORPORATION to PRUDENTIAL ANNUITIES LIFE
ASSURANCE CORPORATION, a foreign life, accident and/or health
company. The home ofce is in Shelton, Connecticut.
Any objections must be led with the Texas Department of Insurance,
within 20 calendar days from the date of the Texas Register publication,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200704529
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: September 26, 2007
Notice of Public Hearing
The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2674 on October 31, 2007 at 9:30 a.m. in
Room 100 of the William P. Hobby, Jr. State Ofce Building, 333
Guadalupe Street in Austin, Texas, to consider the Texas Windstorm
Insurance Association’s (Association) petition for proposed increases
to the current maximum limits of liability for residential dwellings and
individually owned townhouses and associated contents; contents of an
apartment, condominium, or townhouse; commercial structures and as-
sociated contents; and governmental structures and associated contents
for policies of windstorm and hail insurance. The petition is submitted
pursuant to Texas Insurance Code §§2210.502 - 2210.504.
This notice is made pursuant to Texas Insurance Code §2210.504(a)
which requires notication and a hearing prior to the Commissioner’s
approval, disapproval, or modication of the Association’s proposed
adjustments to the limits of liability for its policies of windstorm and
hail insurance. This proceeding is exempt from the contested case pro-
cedures in Texas Insurance Code §40.002 and §40.003.
A copy of the Association’s petition is available for review in the Ofce
of the Chief Clerk, MC 113-2A, Texas Department of Insurance, 333
Guadalupe Street, Austin, Texas 78701. To request a copy of the peti-
tion, contact Sylvia Gutierrez at (512) 463-6327 (refer to Reference
No. P-0907-12). For additional information interested parties may
contact Marilyn Hamilton, Property and Casualty Associate Commis-
sioner, MC 104-PC, Texas Department of Insurance, 333 Guadalupe,
Austin, Texas 78701 or call at (512) 322-2265.
TRD-200704527
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: September 26, 2007
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application of STREAMLINE ADMINISTRATORS, LLC (using the
assumed name of STREAMLINE FINANCIAL), a domestic third
party administrator. The home ofce is ALLEN, TEXAS.
Application of MANAGED CARE OF NORTH AMERICA, INC. (us-
ing the assumed name of MCNA DENTAL PLANS), a foreign third
party administrator. The home ofce is MIAMI, FLORIDA.
Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200704528
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: September 26, 2007
Texas Lottery Commission
Instant Game Number 728 "Rocky"
The Texas Lottery Commission led for publication Instant Game
Number 728 "Rocky". The document was published in the September
22, 2006, issue of the Texas Register (31 TexReg 8142). The procedure
for claiming a prize pack in paragraphs "2.3.A and B Procedure for
Claiming Prizes" was changed after the procedures were led in the
Texas Register. Sections 2.3.A and B now read as follows:
2.3 Procedure for Claiming Prizes.
A. To claim a "ROCKY" Instant Game prize of $2.00, $5.00, $10.00,
$15.00, $20.00, $30.00, $50.00 or $100, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identication, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas Lottery Retailer may, but
is not, in some cases, required to pay a $30.00, $50.00 or $100 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notied promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "ROCKY" Instant Game prize of PACKS, $1,000 or
$25,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
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Instant Game Number 788 "Texas Major League Baseball
Series"
The Texas Lottery Commission led for publication Instant Game
Number 788 "Texas Major League Baseball Series." The document
was published in the March 23, 2007, issue of the Texas Register (32
TexReg 1780). The procedure for claiming a prize pack in paragraphs
"2.3.A and B Procedure for Claiming Prizes" was changed after the
procedures were led in the Texas Register. Sections 2.3.A and B now
read as follows:
2.3 Procedure for Claiming Prizes.
A. To claim a "TEXAS MAJOR LEAGUE BASEBALL SERIES" In-
stant Game prize of $5.00, $10.00, $15.00, $20.00, $50.00 or $100 a
claimant shall sign the back of the ticket in the space designated on the
ticket and present the winning ticket to any Texas Lottery Retailer. The
Texas Lottery Retailer shall verify the claim and, if valid, and upon pre-
sentation of proper identication, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lottery
Retailer may, but is not, in some cases, required to pay a $50.00 or $100
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "TEXAS MAJOR LEAGUE BASEBALL SERIES" In-
stant Game prize of PRIZE PACK, $1,000, $5,000 or $50,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identication. When paying a
prize of $600 or more, the Texas Lottery shall le the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim
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Instant Game Number 798 "World Poker Tour $100,000 Texas
Hold ’Em"
The Texas Lottery Commission led for publication Instant Game
Number 798 "World Poker Tour $100,000 Texas Hold ’Em". The
document was published in the June 15, 2007, issue of the Texas
Register (32 TexReg 3738). The procedure for claiming a prize pack in
paragraphs "2.3.A and B Procedure for Claiming Prizes" was changed
after the procedures were led in the Texas Register. Sections 2.3.A
and B now read as follows:
2.3 Procedure for Claiming Prizes.
A. To claim a "WORLD POKER TOUR $100,000 TEXAS HOLD
’EM" Instant Game prize of $10.00, $15.00, $20.00, $25.00, $50.00,
$75.00, $100, $250 or $500, a claimant shall sign the back of the ticket
in the space designated on the ticket and present the winning ticket
to any Texas Lottery Retailer. The Texas Lottery Retailer shall verify
the claim and, if valid, and upon presentation of proper identication,
make payment of the amount due the claimant and physically void the
ticket; provided that the Texas Lottery Retailer may, but is not, in some
cases, required to pay a $25.00, $50.00, $75.00, $100, $250 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "WORLD POKER TOUR $100,000 TEXAS HOLD
’EM" Instant Game prize of PACK, TRIP, $5,000 or $100,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identication. When paying a
prize of $600 or more, the Texas Lottery shall le the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim





Filed: September 24, 2007
Instant Game Number 831 "John Wayne™" "The Duke™"
The Texas Lottery Commission led for publication Instant Game
Number 831 "John Wayne™" "The Duke™". The document was
published in the July 6, 2007, issue of the Texas Register (32 TexReg
4288). The procedure for claiming a prize pack in paragraphs "2.3.A
and B, Procedure for Claiming Prizes" was changed after the proce-
dures were led in the Texas Register. Sections 2.3.A and B now read
as follows:
2.3 Procedure for Claiming Prizes.
A. To claim a "JOHN WAYNE™" "THE DUKE™" Instant Game prize
of $5.00, $10.00, $15.00 $20.00, $50.00 or $100 a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00 or $100 ticket.
In the event the Texas Lottery Retailer cannot verify the claim, the
Texas Lottery Retailer shall provide the claimant with a claim form and
instruct the claimant on how to le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notied promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "JOHN WAYNE™" "THE DUKE™" Instant Game prize
of PACK, $1,000, $5,000 or $50,000, the claimant must sign the win-
ning ticket and present it at one of the Texas Lottery’s Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
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the bearer of the validated winning ticket for that prize upon presen-
tation of proper identication. When paying a prize of $600 or more,
the Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the





Filed: September 24, 2007
Instant Game Number 1018 "Holiday Lucky Times 10"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1018 is "HOLIDAY LUCKY
TIMES 10". The play style is "key number match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1018 shall be $10.00 per ticket.
1.2 Denitions in Instant Game No. 1018.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44,
45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62,
63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80,
1X, 2X, 5X, 10X, $10.00, $20.00, $50.00, $100, $200, $500, $1,000,
$2,500, $25,000 and $100,000.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $10.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, $200 or $500.
I. High-Tier Prize - A prize of $1,000, $2,500, $25,000 or $100,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1018), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 50 within each pack. The format will be: 1018-0000001-001.
L. Pack - A pack of "HOLIDAY LUCKY TIMES 10" Instant Game
tickets contains 50 tickets, packed in plastic shrink-wrapping and fan-
folded in pages of one (1). Ticket back 001 and 050 will both be ex-
posed.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"HOLIDAY LUCKY TIMES 10" Instant Game No. 1018 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "HOLIDAY LUCKY TIMES 10" Instant Game
is determined once the latex on the ticket is scratched off to expose 67
(sixty-seven) Play Symbols. If a player reveals the YOUR LUCKY
NUMBER play symbol within a GAME, the player wins the PRIZE
shown for that GAME. The player then scratches the BONUS BOX
for a chance to win up to 10 (ten) TIMES the total amount won on the
ticket. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 67 (sixty-seven) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
67 (sixty-seven) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 67 (sixty-seven) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 67 (sixty-seven) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
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in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. The top prize will appear on every ticket unless otherwise restricted.
C. No duplicate non-winning GAME 1 through GAME 10 play sym-
bols on a ticket.
D. No more than two matching non-winning prize symbols.
E. The 1X BONUS BOX play symbol will appear on every winning
ticket that is not designated by the prize structure to contain the 2X, 5X
or 10X BONUS BOX play symbols.
F. Each GAME, other than GAME 1, may win more than once, but
there will be no more than 10 wins per ticket.
G. Non-winning prize symbols will never be the same as the winning
prize symbol(s) in this game.
2.3 Procedure for Claiming Prizes.
A. To claim a "HOLIDAY LUCKY TIMES 10" Instant Game prize
of $10.00, $20.00, $50.00, $100, $200, or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, $200
or $500 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas Lottery Retailer shall provide the claimant with
a claim form and instruct the claimant on how to le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notied promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.
B. To claim a "HOLIDAY LUCKY TIMES 10" Instant Game prize of
$1,000, $2,500, $25,000 or $100,000, the claimant must sign the win-
ning ticket and present it at one of the Texas Lottery’s Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning ticket for that prize upon presen-
tation of proper identication. When paying a prize of $600 or more,
the Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. As an alternative method of claiming a "HOLIDAY LUCKY TIMES
10" Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Ofce Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "HOL-
IDAY LUCKY TIMES 10" Instant Game, the Texas Lottery shall de-
liver to an adult member of the minor’s family or the minor’s guardian
a check or warrant in the amount of the prize payable to the order of
the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "HOLIDAY LUCKY TIMES 10" Instant
Game, the Texas Lottery shall deposit the amount of the prize in a cus-
todial bank account, with an adult member of the minor’s family or the
minor’s guardian serving as custodian for the minor.
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2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
4,080,000 tickets in the Instant Game No. 1018. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1018
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1018, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: September 20, 2007
Notice of Public Comment Hearing
A public hearing to receive comments regarding proposed amendments
to 16 TAC §401.301, relating to General Denition, §401.304, relating
to On-Line Game Rules (General), §401.305, relating to "Lotto Texas"
On-Line Game Rule, §401.307, relating to "Pick 3" On-Line Game
Rule, §401.308, relating to "Cash Five" On-line Game, §401.312, re-
lating to "Texas Two Step" On-line Game, §401.315, relating to "Mega
Millions" On-Line Game Rule, and §401.316, relating to "Daily 4"
On-Line Game Rule, will be held on Thursday, October 18, 2007, at
10:00 a.m. at the Texas Lottery Commission, Commission Audito-
rium, First Floor, 611 East Sixth Street, Austin, Texas 78701. Persons
requiring any accommodation for a disability should notify Michelle
Guerrero, Executive Assistant to the General Counsel, Texas Lottery
Commission at (512) 344-5113 at least 72 hours prior to the public
hearing.
TRD-200704416




Filed: September 21, 2007
Notice of Public Comment Hearing
A public hearing to receive comments regarding proposed new 16 TAC
§402.211, relating to Fair Conduct, proposed new 16 TAC §402.210,
relating to House Rules, and proposed new 16 TAC §402.709, relating
to Corrective Action-Audit, will be held on Tuesday, October 16, 2007,
at 10:00 a.m. at the Texas Lottery Commission, Commission Audito-
rium, First Floor, 611 East Sixth Street, Austin, Texas 78701. Persons
requiring any accommodation for a disability should notify Michelle
Guerrero, Executive Assistant to the General Counsel, Texas Lottery






Filed: September 21, 2007
Texas Parks and Wildlife Department
Notice of Proposed Real Estate Transaction and Opportunity
for Comment
Acceptance of Land Acquisition - El Paso County
On November 8, 2007, the Texas Parks and Wildlife Commission (the
Commission) will consider accepting the donation of approximately
63 acres adjacent to Franklin Mountains State Park in El Paso County.
The meeting will start at 9:00 a.m. at 4200 Smith School Road, Austin,
Texas. Before taking action, the Commission will take public comment
regarding the proposed transaction. Public comment may be submitted
to Corky Kuhlmann, Land Conservation, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744 or by email at





Texas Parks and Wildlife Department
Filed: September 26, 2007
Notice of Proposed Real Estate Transaction and Opportunity
for Comment
Grant of Easement - Brown County
On November 8, 2007, the Texas Parks and Wildlife Commission (the
Commission) will consider granting a 20 foot wide utility easement to
the Zephyr Water Supply Corporation at the McGillivray and Leona
McKie Muse Wildlife Management Area, Brown County, Texas. Be-
fore taking action, the Commission will take public comment regard-
ing the proposed transaction. Public comment may be submitted to Ted
Hollingsworth, Land Conservation, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744 or by email at





Texas Parks and Wildlife Department
Filed: September 26, 2007
Notice of Proposed Real Estate Transaction and Opportunity
for Comment
Grant of Easement - Cameron County
On November 8, 2007, the Texas Parks and Wildlife Commission (the
Commission) will consider granting an easement to the Santa Maria/La
Feria Irrigation District for the installation of a 15-inch underground
irrigation line across approximately 2,000 feet of the Anacua Unit of
the Las Palomas Wildlife Management Area in Cameron County. The
meeting will start at 9:00 a.m. at 4200 Smith School Road, Austin,
Texas. Before taking action, the Commission will take public com-
ment regarding the proposed transaction. Public comment may be
submitted to Ted Hollingsworth, Land Conservation, Texas Parks and
Wildlife Department, 4200 Smith School Road, Austin, Texas 78744





Texas Parks and Wildlife Department
Filed: September 26, 2007
Notice of Proposed Real Estate Transaction and Opportunity
for Comment
Land Acquisition - Grimes County
On November 8, 2007, the Texas Parks and Wildlife Commission (the
Commission) will consider the purchase of approximately 4.6 acres ad-
jacent to Fanthorp Inn State Historic Site in Grimes County. The meet-
ing will start at 9:00 a.m. at 4200 Smith School Road, Austin, Texas.
Before taking action, the Commission will take public comment re-
garding the proposed transaction. Public comment may be submitted to
Ted Hollingsworth, Land Conservation, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744 or by email at





Texas Parks and Wildlife Department
Filed: September 26, 2007
Notice of Proposed Real Estate Transaction and Opportunity
for Comment
Land Transfer - Calhoun County
On November 8, 2007, the Texas Parks and Wildlife Commission (the
Commission) will consider the transfer of approximately 4.7 acres ad-
jacent to the Swan Point Boat Ramp to Calhoun County. The meet-
ing will start at 9:00 a.m. at 4200 Smith School Road, Austin, Texas.
Before taking action, the Commission will take public comment re-
garding the proposed transaction. Public comment may be submitted
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to Corky Kuhlmann, Land Conservation, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744 or by email at
corky.kuhlmann@tpwd.state.tx.us or made in person at time of meet-
ing.
The department will also hold a local public meeting concerning the
proposed transaction at 7:00p.m., October 25, 2007, in the ofce of
Kenneth Finster, Calhoun County Commissioner Precinct 4, 104 E.




Texas Parks and Wildlife Department
Filed: September 26, 2007
Ofce of Public Utility Counsel
Notice of Public Hearing
Annual Public Hearing for the Ofce of Public Utility Counsel
Pursuant to the Public Utility Regulatory Act, Texas Utilities Code An-
notated §13.064 (Vernon 2007) (PURA), the Ofce of Public Utility
Counsel (Ofce) is conducting its annual public hearing.
The public hearing will be held on the date and time, and at the location
indicated below.
Monday, October 29, 2007, at 1:30 p.m.
Brown-Heatly Building
First Floor, Room 1420
4900 North Lamar Blvd.
Austin, Texas 78751
All interested persons are invited to attend and provide input.
Contact Janalee Paiz, P.O. Box 12397, Austin, Texas 78711-2397 or




Of¿ce of Public Utility Counsel
Filed: September 26, 2007
Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
September 19, 2007, to amend a state-issued certicate of franchise
authority (CFA), pursuant to §§66.001 - 66.016 of the Public Utility
Regulatory Act (PURA).
Project Title and Number: Application of Rapid Acquisition Co., LLC
to Amend a State-Issued Certicate of Franchise Authority, Project
Number 34768 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: September 25, 2007
Announcement of Application for an Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
September 20, 2007, for an amendment to a state-issued certicate of
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public
Utility Regulatory Act (PURA).
Project Title and Number: Application of Time Warner Cable to
Amend a State-Issued Certicate of Franchise Authority, Project
Number 34783 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: September 25, 2007
Notice of Application for a Certicate to Provide Retail
Electric Service
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on September 17, 2007, for retail
electric provider (REP) certication, pursuant to §§39.101 - 39.109 of
the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of AP Electric, LLC for Retail
Electric Provider (REP) Certication, Docket Number 34755 before
the Public Utility Commission of Texas.
Applicant’s requested service area by geography includes the entire
State of Texas.
Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 12, 2007. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: September 20, 2007
IN ADDITION October 5, 2007 32 TexReg 7143
Notice of Application for a Certicate to Provide Retail
Electric Service
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on September 18, 2007, for retail
electric provider (REP) certication, pursuant to §§39.101 - 39.109 of
the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of Energy Services Providers
of Texas, Inc. for Retail Electric Provider (REP) Certication, Docket
Number 34763 before the Public Utility Commission of Texas.
Applicant’s requested service area by geography includes the entire
State of Texas.
Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 12, 2007. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: September 21, 2007
Notice of Application for a Certicate to Provide Retail
Electric Service
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on September 18, 2007, for retail
electric provider (REP) certication, pursuant to §§39.101 - 39.109 of
the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of Catalyst Energy USA, Inc.
for Retail Electric Provider (REP) Certication, Docket Number 34764
before the Public Utility Commission of Texas.
Applicant’s requested service area by geography includes the entire
State of Texas.
Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 12, 2007. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: September 21, 2007
Notice of Application for a Certicate to Provide Retail
Electric Service
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on September 19, 2007, for retail
electric provider (REP) certication, pursuant to §§39.101 - 39.109 of
the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of NRG Texas Retail LLC for
Retail Electric Provider (REP) Certication, Docket Number 34771
before the Public Utility Commission of Texas.
Applicant’s requested service area by geography includes the service
area dened by customers.
Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 12, 2007. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: September 25, 2007
Notice of Application to Amend Certicated Service Area
Boundaries in Menard County, Texas
Notice is given to the public of the ling with the Public Utility
Commission of Texas of an application on September 19, 2007, for
an amendment to certicated service area boundaries within Menard
County, Texas.
Docket Style and Number: Application of Pedernales Electric Coop-
erative, Inc. to Amend a Certicate of Convenience and Necessity
for Service Area Exception within Menard County, Docket Number
34767.
The Application: Pedernales Electric Cooperative, Inc. seeks to pro-
vide service to a specic customer located within the certicated ser-
vice area of Cap Rock Energy Corporation. Both utilities are agreeable
to the requested service area exception.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than October
12, 2007 by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: September 21, 2007
Notice of Award of Major Consulting Contract
The Public Utility Commission of Texas (PUCT) announces the award
of Contract No. 473-07-00019.
Description of Activities
The consultant will assist the PUCT with the day-to-day operation of
the Electric Reliability Council of Texas (ERCOT) Wholesale Electric-
ity Market and implementation of the Nodal market design.
Consultant’s Name and Business Address
Shmuel S. Oren, Ph.D.
32 TexReg 7144 October 5, 2007 Texas Register
57 Hill Road
Berkeley, CA 94708
Contract Value and Term
The total value of the contract will not exceed $147,000. The contract




Public Utility Commission of Texas
Filed: September 20, 2007
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on September 18, 2007, with
the Public Utility Commission of Texas (commission), a notice of in-
tent to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
September 20, 2007.
Docket Title and Number: Application of Windstream Commu-
nications Kerrville, LP for Approval of a LRIC Study for Private
Switch/Automatic Location Identication Service Pursuant to P.U.C.
Substantive Rule §26.214; Docket Number 34757.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34757. Written
comments or recommendations should be led no later than 45 days
after the date of a sufcient study and should be led at the Public Util-
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136 or toll free 1-




Public Utility Commission of Texas
Filed: September 20, 2007
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on September 18, 2007, with
the Public Utility Commission of Texas (commission), a notice of in-
tent to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
September 20, 2007.
Docket Title and Number: Application of Windstream Communi-
cations Sugar Land, Inc. for Approval of a LRIC Study for Private
Switch/Automatic Location Identication Service Pursuant to P.U.C.
Substantive Rule §26.214; Docket Number 34758.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34758. Written
comments or recommendations should be led no later than 45 days
after the date of a sufcient study and should be led at the Public Util-
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136 or toll free 1-




Public Utility Commission of Texas
Filed: September 20, 2007
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on September 18, 2007, with
the Public Utility Commission of Texas (Commission), a notice of in-
tent to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
September 20, 2007.
Docket Title and Number: Application of Texas Windstream, Inc. for
Approval of a LRIC Study for Private Switch/Automatic Location
Identication Service Pursuant to P.U.C. Substantive Rule §26.214;
Docket Number 34759.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34759. Written
comments or recommendations should be led no later than 45 days
after the date of a sufcient study and should be led at the Public Util-
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136 or toll free 1-




Public Utility Commission of Texas
Filed: September 20, 2007
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on September 18, 2007, with
the Public Utility Commission of Texas (commission), a notice of in-
tent to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
September 20, 2007.
Docket Title and Number: Application of Windstream Communi-
cations Southwest, Inc. for Approval of a LRIC Study for Private
Switch/Automatic Location Identication Service Pursuant to P.U.C.
Substantive Rule §26.214, Docket Number 34760.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34760. Written
comments or recommendations should be led no later than 45 days
after the date of a sufcient study and should be led at the Public Util-
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
IN ADDITION October 5, 2007 32 TexReg 7145
(TTY) may contact the commission at (512) 936-7136 or toll free 1-




Public Utility Commission of Texas
Filed: September 20, 2007
Public Notice of Workshop on Policy Relating to Excess
Development in Competitive Renewable Energy Zones in the
ERCOT Market
The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding dispatch priority options for excess wind
resources in the ERCOT Market on Thursday, November 8, 2007 at
9:30 a.m. in the Commissioners’ Hearing Room, located on the 7th
oor of the William B. Travis Building, 1701 North Congress Avenue,
Austin, Texas 78701. Project Number 34577, Proceeding to Develop
Policy Relating to Excess Development in Competitive Renewable En-
ergy Zones has been established for this proceeding. The commission
hopes to further discuss and/or clarify the previously led written re-
sponses to the questions below. Prior to the workshop, the commission
requests interested persons le comments to the following questions:
1. During the September 17th workshop in Project Number 34577 -
Proceeding to Develop Policy Relating to Excess Development in Com-
petitive Renewable Energy Zones, different options for dealing with
potential excess development were discussed:
(a) Day Ahead Operating Limit with pro-rata Curtailment Distribution
(b) Day Ahead Operating Limit with Last in First Out Curtailment Pri-
ority
(c) Adjusted Offer Floor
(d) Offer Curve Adder
(e) Texas Nodal with Financial Transmission Rights
Do these ve options represent the universe of potential ways the
commission could deal with potential excess wind development in the
CREZ regions or are there other ways the commission could address
the potential over development issue?
2. Which one of the options listed in question one is the most appro-
priate? Please explain.
3. Please identify every entity type that should be considered in the
course of drafting this rule. For example, entity types might include
entities owning wind farms that have already been constructed within a
Competitive Renewable Energy Zone (CREZ); CREZ proceeding par-
ticipants that intend to construct wind farms within a CREZ and com-
mit resources pursuant to CREZ requirements; or, entities with existing
or planned wind farms outside of a CREZ that desire to connect to a
CREZ transmission line or facility at a point outside of the CREZ, etc.
For each type, please identify and describe the entity and then explain
how said entity type should be addressed by dispatch priority and/or
nancial transmission rights within the Texas nodal market design.
Responses may be led by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 30
days of the date of publication of this notice. All responses should ref-
erence Project Number 34577. This notice is not a formal notice of
proposed rulemaking, however, the parties’ responses to the questions
and comments at the workshop will assist the commission in devel-
oping a commission policy or determining the necessity for a related
rulemaking.
Questions concerning the workshop or this notice should be referred
to Adrianne Brandt, Senior Analyst, Competitive Markets Division,
(512) 936-7384. Hearing and speech-impaired individuals with text




Public Utility Commission of Texas
Filed: September 26, 2007
Stephen F. Austin State University
Notice of Consultant Contract Amendment
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this supplemental notice of consultant contract amendment. The orig-
inal notice of award for the contract awarded to Maren Systems, LLC,
14101 Highway 290 West, Suite 500A, Austin, Texas 78737, was led
in the September 8, 2006, issue of the Texas Register (31 TexReg 7763).
The Notice of Availability was led in the July 28, 2006, issue of the
Texas Register (31 TexReg 6145). The notice of transfer to Radiant
RFID, LLC, 12316 Pleasant Hill Court, Austin, Texas 78738 for an
amount not to exceed $48,000 was led in the December 29, 2006, is-
sue of the Texas Register (31 TexReg 10986).
The contract amount is amended not to exceed $55,000.
Documents, lms, recording, or reports of intangible results will not be
presented by the outside consultant.




Stephen F. Austin State University
Filed: September 21, 2007
Notice of Consultant Contract Availability
This request for consulting services is led under the provisions of the
Government Code, Chapter 2254.
PURPOSE: Stephen F. Austin State University has a variety of projects
to accomplish. The identied needs include large interior renova-
tions, new buildings, utility infrastructure, and deferred maintenance
projects. The Program Manager will have responsibility for assisting
in the scope and scheduling development and implementation for
an estimated $25-28 million dollars of capital funds. The services
included in the Program Management contract may include priori-
tizing projects; developing scope of work statements; establishing
construction standards; scheduling, estimating, negotiating changes;
production of bridging documents, design review, and value engineer-
ing exercises; managing a quality assurance program; construction
management; on-site inspection; review of pay applications; docu-
menting project close-out, move and relocation coordination; identify
and make-ready of temporary housing; overall contract management;
and community relations.
CRITERIA: Contact Diana Boubel, Director of Purchasing & Inven-
tory, (936) 468-4037 or dboubel@sfasu.edu for a complete copy of the
32 TexReg 7146 October 5, 2007 Texas Register
Request For Qualications (PROGRAM-MGMT-07), HUB Subcon-
tracting requirements, evaluation criteria, and response information.
DEADLINES & CONTACT INFORMATION: The response to the
RFQ must be received before 5:00 p.m. on October 4, 2007. For fur-
ther information, contact Diana Boubel, Director of Purchasing & In-




Stephen F. Austin State University
Filed: September 21, 2007
Notice of Consultant Contract Availability
This request for consulting services is led under the provisions of the
Government Code, Chapter 2254.
PURPOSE: The Stephen F. Austin State University (SFA or Univer-
sity) seeks the involvement of an expert resource to assist in the devel-
opment of an updated SFA Student Housing Plan. Among other things,
these experts will be asked to evaluate our current housing facilities,
review our policies and pricing structures, and study our demographic
needs and market affordability. The resulting evaluation should pro-
vide the University with a series of substantiated recommendations
that will assist us in determining the "next steps" in housing capac-
ity, renewal, and development to be presented to our Board of Regents
(Board). The rm selected to conduct the study will present their nd-
ings and recommendations to the Board as part of the development of
a Housing Plan.
The recommendations sought should include, but are not limited to, the
following considerations:
Current Facility Assessment: to include structure analysis, deferred
maintenance schedule, and revitalization assessment per building. Any
associated cost of renovation, remodel, or facelift should project the
cost/benet over the renewed life of each facility. Future construction
recommendations must include at least one alternative based on cost,
desires of students, and affordability. Recommendations and cost anal-
ysis should be provided for facilities that are no longer viable in the
long term for student housing but that may ll some other purpose for
the benet of the University.
Market Analysis: Create a market analysis that includes two formats
of expressing current availability: (1) competitive analysis of rental
property within a one-mile radius and (2) a competitive analysis of
rental property in a radius of more than one mile but less than three
miles.
A matrix should be developed based on age of each public property
reviewed that includes the number of units, the square footage of each
type of unit offered, and the length of the lease required for the rate
quoted.
Competitive Analysis: Develop an overview of similar educational in-
stitutions. This analysis should include peer market competitors in-
state and similar peer, out-of-state non-private institutions that house
30-35% of their enrolled student body. This review should include per-
tinent campus cultures and attraction values. Any analysis must include
cost of meal plans as a factor.
Demographic Analysis: A current analysis of customer satisfaction and
the ability to pay for desired amenities by the customer that are in strate-
gic alignment with the stated goals of the University.
The demographic study will include an overview of the sustainability
of the University’s ability to attract students at the current rates and the
proposed increased rates from the current markets.
Capacity Analysis: This analysis will examine the capacity require-
ments of the housing system at the University as it relates to current
needs, as well as projected needs for student housing in the future.
Management Services: This review will include an onsite analysis of
current variable and xed costs and evaluating those costs relative to
in-state peer institutions as related to the cost of managing our current
operation. This review will result in the development of alternative
strategies that will enhance the on-campus experience of our students
that could potentially lead to more student contract renewals. This
review should include institutional culture, policies, and operational
strategies.
Residential Program Analysis: A review of the on-campus living ex-
perience in light of the current hall/apartment lifestyle and living con-
guration as it is currently developed. The study should evaluate the
current campus housing structure for contribution to the self evaluation
of a student’s aspirations that are the alignment with the University’s
mission.
Financial Analysis: The outcome of this review will provide a model
for appropriate cost allocation and an analysis of cost per bed based
on style of hall. The nancial review should include costs to renova-
tion, demolition, or new build based on allowable revenue projections.
The current debt burden of the housing system, the students’ ability to
pay, and the cost of programming should be included for any type of
newly built facilities recommended. If any new build recommendation
is made, a full pro forma should also be included. Any new build facil-
ity recommendation should have an alternative proposal that is "value
engineered..." Any new facilities should be proposed and compared to
all previous analyses of this proposal.
Final Recommendations: A nal overall evaluation of the total hous-
ing program is required. The vendor should use the information gained
to make recommendations for the strategic development of the Univer-
sity’s on campus housing system that can be implemented in stages for
the next 15 years.
Any items that require code or legal requirements that are known or
may become known during this process are to be reported as a "nd-
ing for immediate action." Any item(s) of this nature are beyond any
priority recommendation of the nal report.
CRITERIA: Interested parties are to submit proposals that include the
following: a description of the method to be used to assure an accurate
assessment; a description of the qualications and experience of the
study participants; a work schedule of the activities with milestones;
costs, along with justications that are consistent with the objectives
and the amount of funds requested; the name, address, and phone num-
ber of the proposed project director; and a list of no more than 5 ref-
erences from other universities including contact name and number.
Evaluation and funding will be determined based on evidence of the
applicant’s knowledge and experience in conducting such studies; ev-
idence of availability and capacity to provide valid analysis; the sub-
mission of realistic work plan and time line; reference verication from
other universities; and costs that are appropriate for the scope and qual-
ity needed for the successful completion of the study.
Identify any proposed subcontractors to be used on this project, stating
the specic service they will provide and their qualications. Note the
requirement to complete an HSP stated above.
If none of the applicants satisfactorily meets the criteria, the University
reserves the right to refrain from making a selection. The University
reserves the right not to make an award because of changing funding
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priorities. After application review and evaluation, an applicant will
be selected to negotiate a contract. The nal amount of the contract
will be determined through negotiations between the University and
the applicant. The University reserves the right to adjust the funding
allocation during the term of the contract pursuant to the terms of the
contract.
DEADLINES & CONTACT INFORMATION: Proposals will be sub-
mitted to Diana Boubel, Director of Purchasing & Inventory, P.O. Box
13030 SFA, Nacogdoches, TX 75962, (936) 468-4037, FAX (936)
468-4282., dboubel@sfasu.edu by October 26, 2007. Study to be com-




Stephen F. Austin State University
Filed: September 25, 2007
Notice of Consultant Contract Award
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of consultant contract award. The consultant will provide
plan, design and preparation of digital les for use in fabrication of
wayside exhibit panels for the Pinewoods Nature Center and the Trail
Between the Lakes. The Notice of Availability was led in the August
17, 2007, issue of the Texas Register (32 TexReg 5222).
The contract was awarded to Jay S. Miller, 1617 Tarrytwon Rd., Little
Rock, AR 72227, for an amount not to exceed $50,000.
The beginning date of the contract is September 15, 2007 and the end-
ing date is December 31, 2008.
It is not anticipated that documents, lms, recording, or reports of in-
tangible results will be presented by the outside consultant.




Stephen F. Austin State University
Filed: September 25, 2007
Texas Department of Transportation
Aviation Division - Request for Proposal for Aviation
Engineering Services
The County of Brazoria, through its agent the Texas Department of
Transportation (TxDOT), intends to engage an aviation professional
engineering rm for services pursuant to Government Code, Chap-
ter 2254, Subchapter A. TxDOT Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described below:
The following is a listing of proposed projects at the Brazoria County
Airport during the course of the next ve years through multiple grants.
Current Project: TxDOT CSJ No. 0712ANGLE. Scope: Provide en-
gineering/design services for runway reconstruction at the Brazoria
County Airport.
The DBE goal is set at 13%. TxDOT Project Manager is John Wepryk,
P.E.
Future scope work items for engineering/design services within the
next ve years may include but are not necessarily limited to the fol-
lowing:
1. Rehabilitate Taxiways A, B, C, E, F, J and T-Hangar Taxiway
2. Construct North and South Taxiways
3. Rehabilitate Apron
4. Replace VASI-2 with PAPI-4 Runway 35
5. Install REILS Runway 17
6. Construct Hangar Access Taxiway/Apron
7. Install Perimeter Security Access
8. Construct GA Parking
9. Expand Auto Parking
The County of Brazoria reserves the right to determine which of the
above scope of services may or may not be awarded to the successful
rm and to initiate additional procurement action for any of the services
above.
To assist in your proposal preparation the criteria, 5010 drawing,
project narrative, and most recent airport layout plan are available
online at www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
by selecting Brazoria County Airport. The proposal should address
a technical approach for the current scope. Firms shall use page
4, Recent Airport Experience, to list relevant past projects for both
current and future scope.
Interested rms shall utilize the latest version of Form AVN-550, titled
Aviation Engineering Services Proposal. The form may be requested
from TxDOT Aviation Division, 125 East 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site at
www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The
proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
550, rms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is a PDF Template.
Please note:
Seven completed, unfolded copies of Form AVN-550 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than October 30, 3007, 4:00
p.m. Electronic facsimiles or forms sent by email will not be accepted.
Please mark the envelope of the forms to the attention of Sheri Quinlan.
The consultant selection committee will be composed of local
government members. The nal selection by the committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each.
The criteria for evaluating engineering proposals can be found at
http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to begin
fee negotiations. The selection committee does, however, reserve the
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right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be
made following interviews.
If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager at 1-800-68-PILOT at extension 4517. For technical





Texas Department of Transportation
Filed: September 25, 2007
Aviation Division - Request for Proposal for Aviation
Engineering Services
The City of Sweetwater, through its agent the Texas Department of
Transportation (TxDOT), intends to engage an aviation professional
engineering rm for services pursuant to Government Code, Chap-
ter 2254, Subchapter A. TxDOT Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described below.
The following is a listing of proposed projects at the Avenger Field
during the course of the next ve years through multiple grants.
Current Project: City of Sweetwater; TxDOT CSJ No.: 0808SWEET.
Provide engineering/design services for site development and associ-
ated appurtenances for a three unit box hangar pre-engineered metal
building system with hangar access paving.
The DBE goal for the current project is 6%. TxDOT Project Manager
is Megan Caffall.
Future scope work items for engineering/design services within the
next ve years may include but are not necessarily limited to the fol-
lowing:
1. Rehabilitate Taxiways A, B, C, D, and stub taxiway
2. Rehabilitate and mark Runways 4-22 and 17-35
3. Rehabilitate aprons
4. Install REIL RW 4-22
The City of Sweetwater reserves the right to determine which of the
above scopes of services may or may not be awarded to the successful
rms and to initiate additional procurement action for any of the ser-
vices above.
To assist in your proposal preparation the criteria, 5010 drawing,
project narrative, and most recent Airport Layout Plan are available
online at www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
by selecting "Avenger Field". The proposal should address a technical
approach for the current scope only. Firms shall use page 4, Recent
Airport Experience, to list relevant past projects for both current and
future scopes.
Interested rms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal". The form may be requested
from TxDOT Aviation Division, 125 East 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site at
www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The
proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
550, rms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is a PDF Template.
Please note:
Five completed, unfolded copies of Form AVN-550 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than October 26, 2007,
4:00 p.m. Electronic facsimiles or forms sent by email will not be
accepted. Please mark the envelope of the forms to the attention of
Edie Stimach.
The consultant selection committee will be composed of local
government members. The nal selection by the committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each.
The criteria for evaluation engineering proposals can be found at
http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to begin
fee negotiations. The selection committee does, however, reserve the
right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be
made following interviews.
Please contact TxDOT Aviation for any technical or procedural ques-
tions at 1-800-68-PILOT (74568). For procedural questions, please
contact Edie Stimach, Grant Manager. For technical questions, please




Texas Department of Transportation
Filed: September 26, 2007
Aviation Division - Request for Proposal for Aviation
Engineering Services
Harrison County, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering rm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT Aviation Division will solicit and receive pro-
posals for professional aviation engineering design services described
below:
The following is a listing of proposed projects at Harrison County Air-
port, Marshall, Texas, during the course of the next ve years through
multiple grants.
Current: TxDOT CSJ No. 0719MARSH. Provide engineering/design
services for site development, and associated appurtenances for a four
to six unit pre-engineered metal Hangar Building system with hangar
access paving.
The DBE goal is set at 6%. TxDOT Project Manager is Megan Caffall.
Future scope work items for engineering/design services within the
next ve years may include but are not necessarily limited to the fol-
lowing:
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1. Rehabilitate and mark Runways 1-19 and 15-33
2. Rehabilitate aprons
3. Rehabilitate hangar access taxiways
4. Construct/rehabilitate/overlay Taxiway A (parallel and cross taxi-
ways)
5. Rehabilitate Taxiway C
6. Construct hangar access taxiway
7. Rehabilitate Taxiway B (Taxiway to Runway 19)
8. Install Taxiway CL reectors
9. Replace PAPI-2 Runway 1/19
10. Replace REILs Runway 33
11. Replace PAPI-2 with PAPI-4 RW 15/33
The County of Harrison reserves the right to determine which of the
above scope of services may or may not be awarded to the successful
rm and to initiate additional procurement action for any of the services
above.
To assist in your proposal preparation the most recent Airport Lay-
out Plan, 5010 drawing, and project narrative are available online
at www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by
selecting "Harrison County Airport". The proposal should address
a technical approach for the current scope. Firms shall use page
4, Recent Airport Experience, to list relevant past projects for both
current and future scopes.
Interested rms shall utilize the latest version of Form AVN-550,
titled "Aviation Engineering Services Proposal". The form may be
requested from TxDOT Aviation Division, 125 East 11th Street,
Austin, Texas 78701-2483, phone number, 1-800-68-PILOT (74568).
The form may be emailed by request or downloaded from the TxDOT
web site at www.dot.state.tx.us/services/aviation/consultant.htm.
The form may not be altered in any way. All printing must be in
black on white paper, except for the optional illustration page. Firms
must carefully follow the instructions provided on each page of the
form. Proposals may not exceed the number of pages in the proposal
format. The proposal format consists of seven pages of data plus
two optional pages consisting of an illustration page and a proposal
summary page. Proposals shall be stapled but not bound in any
other fashion. PROPOSALS WILL NOT BE ACCEPTED IN ANY
OTHER FORMAT. ATTENTION: To ensure utilization of the latest
version of Form AVN-550, rms are encouraged to download Form
AVN-550 from the TxDOT website as addressed above. Utilization of
Form AVN-550 from a previous download may not be the exact same
format. Form AVN-550 is a PDF Template.
Please note:
Seven completed, unfolded copies of Form AVN-550 must be re-
ceived by TxDOT Aviation Division at 150 East Riverside Drive, 5th
Floor, South Tower, Austin, Texas 78704 no later than October 26,
2007, 4:00 p.m. Electronic facsimiles or forms sent by email will not
be accepted. Please mark the envelope of the forms to the attention of
Edie Stimach.
The consultant selection committee will be composed of local
government members. The nal selection by the committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each.
The criteria for evaluation engineering proposals can be found at
http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to begin
fee negotiations. The selection committee does, however, reserve the
right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be
made following interviews.
If there are any procedural questions, please contact Edie Stimach
Grant Manager at 1-800-68-PILOT at extension 4518. For technical





Texas Department of Transportation
Filed: September 26, 2007
Aviation Division - Request for Proposal for Professional
Services
Angelina County, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional services
rm for services pursuant to Government Code, Chapter 2254, Sub-
chapter A. TxDOT Aviation Division will solicit and receive proposals
for professional services as described below:
Airport Sponsor: Angelina County, Angelina County Airport. TxDOT
CSJ No. 0811LUFKN. Scope: Prepare an Airport Master Plan which
includes, but is not limited to, information regarding existing and future
conditions, proposed facility development to meet existing and future
demand, constraints to development, anticipated capital needs, nan-
cial considerations, management structure and options, as well as an
updated Airport Layout Plan.
The HUB goal is set at race neutral. TxDOT Project Manager is
Josephine Jarrell.
Interested rms shall utilize the Form AVN-551, titled "Aviation
Planning Services Proposal". The form may be requested from
TxDOT Aviation Division, 125 East 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site at
www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The
proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
551, rms are encouraged to download Form AVN-551 from the Tx-
DOT website as addressed above. Utilization of Form AVN-551 from a
previous download may not be the exact same format. Form AVN-551
is an MS Word Template.
Please note:
Seven completed, unfolded copies of Form AVN-551 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than October 30, 2007, 4:00
p.m. Electronic facsimiles or forms sent by email will not be accepted.
Please mark the envelope of the forms to the attention of Sheri Quinlan.
The consultant selection committee will be composed of local govern-
ment members. The nal selection by the committee will generally
be made following the completion of review of proposals. The com-
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mittee will review all proposals and rate and rank each. The criteria
for evaluating consultants for airport planning projects can be found
at http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to be-
gin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be made
following interviews.
If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Josephine Jarrell, Project Manager for technical




Texas Department of Transportation
Filed: September 25, 2007
Public Notice - Aviation
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.
For information regarding actions and times for aviation public hear-
ings, please go to the following web site:
www.txdot.gov/about_us/public_hearings_and_meetings/avia-
tion.htm
Or visit www.txdot.gov, click on Citizen, click on Public Hearings,
and then click on Aviation.
Or contact Texas Department of Transportation, Aviation Division, 150
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Filed: September 25, 2007
The University of Texas System
Notice of Entering into Major Consulting Services Contract
In accordance with the provisions of Texas Government Code, Chap-
ter 2254, The University of Texas at San Antonio has entered into a
contract for consulting services more particularly described in the Re-
quest for Proposal for Consulting Services, published in the March 16,
2007, issue of the Texas Register (32 TexReg 1679). The consultant
will perform a feasibility study for a full scale fund raising campaign
that addresses the overall needs of the University of Texas at San An-
tonio.




The University will pay an amount not to exceed $117,900.00. The
contract will begin on August 30, 2007 and end approximately 16
weeks thereafter on December 21, 2007.
A written report will be submitted no later than December 21, 2007.
Any questions regarding this posting should be directed to:
Lane Brinson
Purchasing Manager
Purchasing & Distribution Services Department
One UTSA Circle





General Counsel to the Board of Regents
The University of Texas System
Filed: September 24, 2007
Texas Water Development Board
Request for Applications for Flood Protection Planning
The Texas Water Development Board (Board) requests, pursuant to 31
Texas Administrative Code (TAC) §355.3, the submission of applica-
tions leading to the possible award of contracts to develop ood protec-
tion plans for areas in Texas from political subdivisions with the legal
authority to plan for and abate ooding and which participate in the
National Flood Insurance Program.
Flood protection planning applications may be submitted by eligible
political subdivisions from any area of the state. In addition, applicants
must supply a map of the geographical planning area to be studied.
Description of Planning Purpose and Objectives. The purpose of the
ood protection planning grant program is for the state to assist local
governments to develop ood protection plans for entire major or mi-
nor watersheds (as opposed to local drainage areas) that provide pro-
tection from ooding through structural and non-structural measures as
described in 31 TAC §355.2. Planning for ood protection will include
studies and analyses to determine and describe problems resulting from
or relating to ooding and the views and needs of the affected public
relating to ooding problems. Potential solutions to ooding problems
will be identied, and the benets and costs of these solutions will be
estimated. From the planning analysis, feasible solutions to ooding
problems will be recommended. The ood protection planning study
should also include an assessment of the environmental and cultural re-
sources of the planning area as necessary to evaluate the ood control
alternatives being considered. Solutions for localized drainage prob-
lems are not eligible for grant funding.
Description of Funding Consideration. Up to $1,000,000 has been ini-
tially authorized for scal year 2008 assistance for ood protection
planning from the Board’s Research and Planning Fund. Up to fty
percent funding may be provided to individual applicants, with up to
seventy-ve percent funding available to areas identied in 31 TAC
§355.10(a) as economically disadvantaged. In the event that accept-
able applications are not submitted, the Board retains the right to not
award contract funds.
Deadline, Review Criteria, and Contact Person for Additional Infor-
mation. Seven double-sided copies on recycled paper and one digital
copy (CD) of a complete ood protection planning grant application
including the required attachments must be led with the Board prior
to 5:00 p.m., January 4, 2008. Applications can be directed either in
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person to Mr. David Carter, Texas Water Development Board, Stephen
F. Austin Building, 1700 North Congress Avenue, Austin, Texas or by
mail to Mr. David Carter, Texas Water Development Board, P.O. Box
13231 - Capitol Station, Austin, Texas 78711-3231.
Applications will be evaluated according to 31 TAC §355.5. All po-
tential applicants can contact the Board to obtain these rules and an ap-
plication instruction sheet. Requests for information, the Board’s rules
and instruction sheet covering the research and planning fund may be
directed to Mr. Gilbert Ward at the preceding mailing address, or by
email at gilbert.ward@twdb.state.tx.us or by calling (512) 463-6418.





Texas Water Development Board
Filed: September 26, 2007
Request for Applications for Regional Water and Wastewater
Facility Planning
The Texas Water Development Board (Board) requests, pursuant to 31
Texas Administrative Code (TAC) Chapter 355, Subchapter A, the sub-
mission of planning grant applications leading to the possible award of
contracts for regional facility planning. This planning will evaluate and
determine the most feasible alternatives to meet water supply and/or
wastewater facility needs, estimate the costs associated with imple-
menting feasible water supply and/or wastewater facility alternatives,
and identify institutional arrangements to provide water supply and/or
wastewater services for areas in Texas. In order to receive a grant, the
applicant must have the authority to plan, implement, and operate re-
gional water supply and/or wastewater facilities.
Planning grant applications may be submitted by eligible political sub-
divisions from any area of the state. To be eligible for funding, at least
two political subdivisions must participate in the proposed study and
more than one service area must be evaluated for feasibility of regional
facilities. In addition, applicants must supply a map of the geographi-
cal planning area to be studied.
Description of Planning Purpose and Objectives. Note: Studies re-
lated to the development of regional water supply plans, the evaluation
of water supply alternatives, and drought response plans as dened in
Senate Bill 1, 75th Session, Texas Legislature are not eligible for fund-
ing under this Request for Applications. The purpose of this program
is for the state to assist local governments to prepare plans that doc-
ument water supply and/or wastewater service facility needs, identify
feasible regional alternatives to meet water supply and/or wastewater
facility needs, and present estimates of costs associated with providing
regional water supply facilities and distribution lines and/or regional
wastewater treatment plants and collection systems. The study should,
at a minimum, include the following steps:
1. Develop Problem Statement;
2. Inventory Existing Conditions and Forecast Future Conditions and
Needs;
3. Formulate Planning Alternatives;
4. Evaluate and Compare Each Planning Alternative; and
5. Select Best Planning Alternative.
A water conservation plan and a drought management plan must be de-
veloped to ensure that existing and future sources are used efciently
and as a basis for conrming demand projections of future need. The
Board’s population and water demand projections will be considered
in preparing projections. Discrete phases to implement regional wa-
ter supply and/or wastewater facilities to meet projected needs will be
identied. Environmental, social, and cultural factors for possible so-
lutions identied in the plan should be evaluated. Cost estimates will be
made for each respective implementation phase to determine the cap-
ital, operation, and maintenance requirements for a 30-year planning
period. Separate cost estimates will be made for each regional water
supply and/or wastewater system component, including the water con-
servation program.
Description of Funding Consideration. Up to $1,000,000 has been ini-
tially authorized for Fiscal Year 2008 assistance for regional facility
planning from the Board’s Research and Planning Fund. Up to 50 per-
cent funding may be provided to individual applicants, with up to 75
percent funding available to areas identied in 31 TAC §355.10(a), as
amended, as economically disadvantaged. In the event that acceptable
applications are not submitted, the Board retains the right to not award
contract funds.
Deadline, Review Criteria, and Contact Person for Additional Informa-
tion. Ten double-sided copies on recycled paper and one digital copy
(CD) of a complete regional facility planning grant application includ-
ing the required attachments must be led with the Board prior to 5:00
p.m., December 20, 2007. Applications can be directed either in per-
son to Mr. David Carter, Texas Water Development Board, Stephen
F. Austin Building, 1700 North Congress Avenue, Austin, Texas or by
mail to Mr. David Carter, Texas Water Development Board, P.O. Box
13231 - Capitol Station, Austin, Texas 78711-3231.
Applications will be evaluated according to 31 TAC §355.5, as
amended. All potential applicants can contact the Board to obtain these
rules and an application instruction sheet. Requests for information,
the Board’s rules and instruction sheet covering the Research and
Planning Fund may be directed to Mr. David Meesey at the preceding
mailing address, by e-mail at david.meesey@twdb.state.tx.us or by
calling (512) 936-0852. This information can be found on the Internet




Texas Water Development Board
Filed: September 26, 2007
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
